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¥y CENTRAL ADMINISTRATIVE TRIBUNAL
ALL AHABAD BENCH

s
THIS THE [—DAY OF DBCEMBER,1994
Original Application No, 1144 of 1594

HON., MR. JUSTICE B.C. SAKSENA,V.C
HON. MR. S. DAS GUPTA, MEMBER(A)

Kiran Prakash Tewari, son of
Shri Shiv Kishore Tewari, aged

about 40 years, presently
posted as Asstt. Town Engineer

(North), N.E. Railway, Gorakhpur
soees MApplicant

BY ADVOCATE SHRI B.P. SINGH

Versus

l. Union of India through General
¥ Manager, N.E. Rallway, Gorakhpur,

2, Rallway Board, Rail Bhawan,
New Delhi through its Secretary

3. Advisor, Management Services
Hallwai Board, Rail Bbhawan
New Delhi,

4, Chief Personnel Officer, N.E.
Railway, Gorakhpur,

Se Deput{ Chief Personnel Officer

(Gazetted ) North Eastern Railway

Gorakhpur. «o o» Respondents
BY ADVOCATE SHRI K.D. PANDEY

ORDER

JUSTICE B.C. SAKSENA,V.C.

Through this O.A the applicant challenges
an order of the Railway Board dated the 28th March, 1994
refusing to interpolate the applicant's name in the A E N
Group 'B' panel formed on the basis of Limited Departmental
Competitiwe Examination in May, 1989. The order of the
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Railway Board was communicated by the Deputy Chief
Personnel Officer through his letter dated the 5th April
1994, Copy of the aforesaid two orders are Annesure A~l
and A=2,

2 The facts in brief are that the petitioner
while working as Chief Vigilance Inspector, was sent on
deputation with Rail India Technical and Economic Services
wee.f. 30th April 1988, He remained on deputation till
1st July, 1990 in Iraq, That after 3.6.77, 75% of the posts
of Asstt. Engineer Group 'B' are filled #@p through normal
selection, Employees working in the Engineering Department
in the grade Rs,1600-2660 and above are eligible to appear.
The zone of eligibility is determined on 3 X Formula that

is to say three times of no, of vacancies., 25% of the
vacancies are filled by the Limited Departmental Competitive
Examination(For short L.D.C.E). Against this quota, any
employee working in the Engineering Department in the grade
minimum of which is Rs,1400 and who has completed a minimum
of 5 years service in that grade is eligible to appear
against the 75% selection, Seniority cum suitability is

the criteria, while for the L.D.C.E merit is the criteria,

A notification dated 21.9.88 was issued inviting application
from eligible employees for 10 vacancies against 25% quota
reserved to be filled by L.D.C.E. The applicant alleges f
that Railway Board's letter dated 30.7.86 provides that

that it is impgrative that adERPate notice be given to

all employees including employees away on deputation o&'%&‘g'
the proposed L.D.,C.E. No notice was given and therefore,
the applicant could not appear in the L.D.C.E held on

10,4.89 and a panel of four persons only was declared
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on 17,5.89.

3e The applicant's further case is that after
declaration of the penel and coming to know of the same he
came tolndia on his own expenses and made 2 representacion
on 16,10.89 to the Chief Engineer N.E. Railway that he may
be examined as an absentee candidate since he was not given
any information.

4. The respondents in their counter affidavit
have indicated that the representation was forwarded to the
Railway Board and the Railway Board by letter dated 25.6.91
filed as Annexure RA~1 to the counter did not agree with
the proposal of the Chief Engineer. It is further stated
that another notification dated 14.9.39 for filling up 1C
vacancies against 25% quota was notified, The applicant
received the information and he submitted his appl@cation
to appear at the selection, but the Chief Manager RITES

for administrative rsasons did not spare the applicant.

A panel of 6 persons was declared vide notification dated
9.7.90. After return of the applicant he submitted a repre-
12,10,50 that an 2bsentee examination be held for him in
continuation of the examinaticn held on 6.4.50 against the
notification dated 14.9.39. In the counter affidavit it
has been stated that the respondents have issued another
notification dated 6,1.92 inviting applications for 5
vacancies against the 25% quota to be filled up through
L.D.C.E, The applicant was declared successful at the said
examination and a panel was declated on 12.5.93 and the
applicant was assigned Sl. no,3 in the panel, The applicant
was promoted as Asstit, Engineer on the basis of his being
empanelled., Thereafter the applicant submitted a represe=-
ntation dated 10.12.93 with a request that his name be
interpolated in the panel dated 17.5.89 or he may be granted

proforma seniority w.e.f. 1989. The Deputy quef Personnel
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Officer with the approval of the General Manager forwarded
the case of the applicant te the Railway Board for granti-
ng of proferma seniority to the applicant w.e.f. May

1989. The request was rejected by the impugned erder,

Se A shert question of law rises in the facts
of the present case, We have already neted that the
Railway Beoard had issued the letter dated 30.7.86

on the subject Limited Departmental Competitive
Examination, The Railway Beard alse issued a letter

dated 18,6.87. The applicant placed his reliance en
clause 10 of this letter which reads as under:=-
10." Consideration Empleyees on deputatien:-

In cases where empleyees eligible to
take the selection not likely te
return in a few menths time, the
selection held in their absence sheuld
be finalised witheut waiting fer their
return, On their return they sheould be
called fer the first selectien held
thereafter and en the basis ef their
perfermance in the selectien they

sheuld be censidered for preferma inclusien

in the panel framed during their absence
abread,., If an empleyee is thiis included
in the panel no arrears would be payable
te hkm and entitlement ta#pay in Grewp 'B'

would commence enly from the date of
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his actual efficiating premotion, For the
panel thus enlarged Board's approval should
be ebtained, In respect of eligible empleyeces
whe are on deputatien to of fices/establishments
within the country, it should be ensured that
adegyate advance notice is given te such
empleyees and they are censidered at the
selectien witheut fail,.®
The previsioen contained in the said letter findsplace in
Rule 206.1, of Chapter II of the Indian Railway Establishment
Manual Vel-=I,
6. The stand of the respondents is that premetien
against the 25% quota te be filled wp threugh L.D.C.E
is governed by the Railway Beard's letter dated 30,7.86
Cepy of which is Annexure A4, It is their further case
that para 206 of the Manual based en Railway Board's
letter dated 18.6.87 governs the selectien against the
75% vacancies to be filled up by nermal selectien,

7e After having gene threugh the centents ef
Rafilway Beard's letter dated 30,7.86 we are inclined te
upheld the stand of the respondents., The said letter
deals specifically with Limited DEpartmentgl Competitive

Examinatioen and it prevides that caljdidates away en

deputation and whe get empanelled in the first L.D.C.E

held after their return cannet be censidered fer their
E
interpelatien in the earlier panel of L.D.C.E formed in :

their absende, The previsien ef Para 206 te eur mind
is clearly a general previsien. The settled principle eof

interpretation is that a special previsien will over-ride
the general provisien, Since the Railway Beoard's letter

dated 30,7.86 is the specia] previsien gevernéng L.D.C.E

‘\QJ»..p6




tethat extent para 206 weuld net apply.

8. The learned ceunsel for the applicant strenueusly
urged that para 206 is based en the Hailway Boeard's subse-
queat letter dated 18.6.87 and in the Manual ne ether

previsien incerperating the previsiens centained in Railway

Beard's letter dated 30,7.86, is te be found, He therefere,

submits that Para 206 being the Extent previsien s§ould

apply and censequently, the applicant after qualifying at
the first selectien held on his return ke was entitled te

be considered fer preferma inclusien in the panel framed

during his absence abread,

9. The learned counsel submitted that the previsiens
in the Railway Establishment Manual being & statutery, any
letter of the Railway Beard centrary te the previsiens in
the Manual will net apply. There is a basic fallacy én

the submissioen, The previsiens in the Establishment Manual

are based on Railway Beard's letters, The Railway Beard's
letter dated 30,7.86 cannet be ignered, The applicant k
Raxe himself is placing reliance en the Railway Beard's
1;fi;r dated 30,7.86 and has indidated in the O.A that the
noetice fer an L.D.C.E is directed by the said letter te be

issued te all empleyeces eligible including employees away

on deputatien, Since the ether part eof the said letter
which previde that ne supplementary examination will be held
of an L.D.C.E and the employees whe get empanelled in the
first L.D.C,E after their return frem deputatien cannet

be censidered fer interpelatien in the earlier panel ef

L.D.C.E of their absence goes against the applicantf}ir
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purpeses eof seeking interpelatien in the earlier panel
he gnvokes to his aid the provisien of Para 206 of the
Haﬁual based Railway Beard's letter dated 18.,6.87. The
Railway Beard's subsequent letter eof 1987 enly provides that |
eligible empleyees whe are en deputatien te offices/Establi

shments within the ceuntry sheuld be ensured that adequate

advance netice is given te such empleyees and they are
censidered at the selectien witheut fail, The applicant was

en deputation eutside the country and this weuld net apply

te him. In fact im the epening part ef clause 10 ef the

dated
letter/the gth June 1987 categerically prevides that in

cases where empleoyees eligible te take the selectien are |

abread on deputation/secendment and are net likely te return |

within a few menths time, the selectien held in their

absence wheuld be finalised witheut waiting fer their

return, If this previsien is te apply the grievance ef the

applicant that he was net intimated abeut the L.,D.C.E held
@ubse%xce-%/ |
en 10.4.89*\ The applicant in a way is raising self contra- I

dictery pleas, |

10, Apart frem the cenclusioens indicated hereinabeve 1

we find that it weuld not be apprepriate te accept the |
applicant's cententien and claim fer interpelatien in the

panel declared en 17.5.89, For the reason that as neted
hereinabeve, twe panels have been framed and the grant eof
reliefs prayed for will adversely effect atleast 12 candi=-

dates whe have been placed in the three panels which had

already been declared., The said efficers have net been
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impleaded as respendents in this O.A and it weuld be
inequitable te grant any relief te the applicant which

will have adverse effect en the rights ef ethers whe have

net been fmpleaded.

ll, On the censpectus ef the discussien hereinabeve,

we find ne merit in the O,A, It is accerdingly dismissed,

There will b order as te cests, &tx \( se—*
L@m 3% \M

( S. DAS TA ) ( B.C. SAKSENA
MEMBER (A ) VICGE GIAIRMAN

Dated: December
Uv/
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