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CENTRAL ADMINISTRATIVE TRlBUNAL 

ALLAHABAD BENCH 
rr 

Original Application No, 1144 of 1994 

HON. MR. JUSTICE B.C. SAKSENA,V.C 

HON. MR. S. DAS GUPTA, MEM3ER(A} 

Kiran Prakash Tewari, son of 
Shri Shiv Kishore Tewari, aged 
about 40 years, presently 
posted as Asstt. Town Engineer 
(North), N.E. Railway, Gorakhpur 

Fe served: 

•••• ~plicant 

BY @VOCATE SHRI B ,P, SINGH 

Versus 

1. Union of India through General 
~nage~, N.E, Railway, Gorakhpur. 

2. Railway Board, Rail Bh~Jan, 
New Delhi through its Secretary 

3. Advisor, Management Services 
Railway Board, Rail Bhawan 
New Delhi, 

4. Chief Personne 1 Officer, N .E. 

5o 

Railway, Gorakhpur. 

Deputy Chief Personnel Officer 
(Gazetted) North Eastern Railway 
Gorakhpur. • ••• Respondents 

BY ADVOCATE SHRI K.D. PANDEY 
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JUSTICE B.C. SAKSENA.V.C. 

Through this O.A the applicant challenges 

I 

an order of the Railway Board dated the 28th March, 1994 

refusing to interpolate the applicant's name in the A EN 

Group 'B' panel formed on the basis of Limited Departmental 

Competitive Examination in May, 1989, The order of the 
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Railway Board was communicated by the Deputy Chief 

Personnel Officer through his letter dated the 5th April 

1994. Copy of the aforesaid two orders are Anneaure ~l 

and h-2. 

2. The facts in brief are that the petitioner 

while working as Chief Vigilance Inspector, was sent on 

deputation with Rail India Technical and Economic Services 

w.e.f. 3oth April 1988. He remained on deputation till 

lst July, 1990 in Iraq. That after 3.6.77, 75% of the posts 

of Asstt. Engineer Group 'B' are filled *P through normal I 

selection. Employees working in the Engineering Department 

in the grade ~.1600-2660 and above are eligible to appear. 

The zone of eligibility is determined on 3 X Formula that 

is to say three times of no. of vacancies. 25% of the 

vacancies are filled by the Limited Departmental Competitive 

Examination(For short L.O.C.E). Against this quota, any 

employee working in the Engineering Department in the grade 

minimum of which is ~.1400 and who has completed a minimum 

of 5 years service in that grade is eligible to appear 

against the 75% selection. Seniority cum suitability is 

the criteria, while for the L.D.C.E merit is the criteria. 

A notif ication dated 21.9.88 was issued inviting application 

from eligible employees for 10 vacancies against 25% quota 

reserved to be filled by L.D.C.E. The applicant alleges 

that Railway Board's letter dated 30.7.86 provides that 

that 

all 

it is implrative that ade't-uate notice be given to 

employees including employees ~may on deputation ot ML 
the proposed L.D.C.E. No notice was given and therefore, 

the applicant could not appear in the L.D.C.E held on 

10.4.89 and a panel of four persons only was declared 
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on 17,5.89. 

3. The applicant's further case is that after 

declaration of the panel and coming to know of the same he 

carre to India on hls own expense s tJnd made a repre sent at ion 

on 16.10.89 to the Chief Engineer N.E. Railway that he may 

be examined as an absentee candidate sin~ he was not given 

any information. 

4. The respondents in their counter affidavit 

have indicated that the representation was forwarded to the 

Railway Board and the Railway Board by letter dated 25.6.91 

filed as Annexure RA-1 to the counter did not agree with 

the proposal of the Chief Engineer. It is further stated 

that another notification dated 14.9.89 for filling up 10 

vacancies against 25% quota was notified. The applicant 

received the information and he submitted his application 

to appear at the selection, but the Chief Manager RITHS 

for administrative r easons did not spare the applicant. 

A panel of 6 persons was declared vide notification dated 
9 .7.90 . After return of the applicant he submitted a repre-

sentat~on dt. 12.10. 90 that an absentee examination be held for him in 

continuation of the examination held on 6.4.90 against the 

notification dated 14.9.89. In the counter affidavit it 

has been stated that the respondents have issued another 

notification dated 6.1.92 inviting ap~ lications for 5 

vacancies against the 25% quota to be filled up through 

L.D.C.E. The applicant was declared successful at the said 

examination and a panel was declated on 12.5.93 and the 

applicant was assigned Sl. no.3 in the ~anel. The applicant 

was promoted as Asstt. Engineer on the basis of his being 

empanel ledo Thereafter the applicant submitted a represe­

ntation dated 10 .12.93 with a request that his name be 

interpolated in the panel dated 17. 5.89 or he may be granted 

profor ma seniority w.a.f. 1989. The Deputy Chief Personnel 
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a'ficer with the approval of the General Manager forwardetl 

the case of the applicant to the Railway Board for granti­

ng of proforma seniority to the applicant w.e.f. May 

1989. The request ~s rejected by the impugned order. 

5. A shert question of law rises in the facts 

of the present ease. We ~ve already neted that the 

Railway Board had issued the letter dated 30.7.8f 

on the subject Limited Departmental Competitive 

Examination. The Rail~y Board also issued a letter 

dated 18.6.87. The applicant placed his reliance on 

clause 10 of this letter which reads as under:-

. . 

0 • Consideration Employees on deputatien~-1 • 

In cases where employees eligible to 

take the selection not likely to 

return in a few menths time, the 

selection held in their absence should 

be finalised without waiting for their 

ret urn. en their ret urn they should be 

ca11etl for the first selection held 

thereafter and on the basis of their 

performance in the selection they 

sheuld be considered for proferma inclusien 

in the panel framed during their absence 

abroad,. If an employee is thas included 

in the panel no arrears would be payable 

to hlm and entitlement t~ay in Gro~ •s • 

wQuld commence enly from the date of 
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his actual efficating premotion. Par the 

panel thus enlarged Boar••s approval sheuld 

be ebtained. In respect ef eligible employees 
. 

whe are en deputatien to effices/establishments 

within the country • it should be ensured that 

te such 

empleyees and they are censidered at the 

selectien witheut fail.• 

The previsien containe• in the said letter finds place in 

' 

Rule 206.1. of Chapter II of the Indian a.ilway E$tablishment 

Manual Vel-I·. 

6. The stand ef the respondents is that promotion 

against t~ 25~ quota te be filled ~ through L.D.C.E 

is governed by the Railway Beard's letter date• 30.7.86 

Cepy ef which is Annexure A-4. It is their further case 

that para 206 of the Manual based en Railway Board's 

letter dated 18.6.87 governs the selectien against the 

75% vacancies to be filled up by nermal selectien. 

1. A£ter having gene threugh the centents ef 

Railway Board's letter dated 30.7.86 we are inclinee to 

uphold the stand of the respondents. The said letter 

deals specifically with Limited Departmental Competitive 

Examination and it provides that caktdidates away en 

deputation and who get empanelled in the first L.D.C.E 

held after their return cannet be considered fer their 

interpelation in the earlier panel ef L.D.C.E formed in 

their absenee. The prevision of Para 206 te eur •ind 

is clearly a general prevision. The settled principle ef 

interpretation is that a special prevision will over-ride 

the general provision. Since the Railway Board's letter 

dated 30.7.86 is the special prevision geverning L.D.C.E 
\ 
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tothat extent para 206 would not apply. 

a. The learned counsel for the applicant strenuously 

urgetl that paril 206 is based on the l.ailway BNrd •s subse­

queat letter diltetl 18.6.87 ilnd in the Manual n• other 

provisien incorporilting the provisions centiliaed in Rail~y 

BNrd's letter dated 30.7.86, is to be follld. He therefore, 

submits thilt Para 206 being the Extept provisien sW,uld 

ilpply ilnd consequently, the ilpplicilnt ilfter qu..lifying ilt 

the first selection held on his return ._ WilS entitled to 

be considered for proformil inclusion in the pilnel frilmetl 

9. The learned counsel sUbmittea that the previsiens 

in the & ilwily Estilblishllent Manu.! being a stiltutory, ilny 

letter of the Railwily Board contrilry to the provisions in 

the ~nuill will not ilpply. There is il bilsic filllacy in 

the submission. The provisions in the Establishaent M.nuil1 

ilre based on RaUwily Boilrd •s letters. The RGilwily Surd's 

letter dilted 30. 7·.86 cannot be iglered. The applicilnt ~ 

pxa himself is placing reliance on the Railway Beard's 
~ 

letter ditted 30.7.86 and has in41dilte4 in the OJ\ thilt the 

notice fer an L.D.C.E is directed by the Silid letter to be 

issued to illl employees eligible including employees ilWay 

on deputiltien. Since the other part of the Silid letter 

which provide that no suppleaentilry exilminatien will be held 

of iln L.D.C.E and the employees who get empilnelletl in the 

first L.D.C.E after their return from deputiltion cannot 

be considered for interpolation in the eilrlier pilnel of 

L.D.C.E of their ilbsence goes against the ilpplicilnt.1ror 

• 
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purpeses ef seeking interpel~ti.n in the earlier panel 
• 

he envokes to. his aid the previsien ef Para 206 ef the 

.._nual basecl &ilw~y Beard's letter dated 18.6.87. The 

Rsilway Beard's sUbsequent letter ef 1987 enly prevides that 

eligible empl.yees whe are en deputatien te effices/Est&bli 

shments within the ceuntry sheuld be ensured that adequate 

advance netice is given te such empleyees and they are 

censidered at the selectien witheut fail. The applicant was 

en deputation eutside the country and this w.uld net apply 

te bim. In fact ia the epening part ef clause 10 ef the 
dated 

letter/the 18th June 1987 categerically prevides that in 

cases where e~loyees eligible te take the selectien are 

abread en deputation/secendment and are net likely te return 

Within a few •enths time, the selectieo held in their 

absence wheuld be finalised witheut waiting fer their 

return. If this prevision is to apply the grievance ef the 

applicant that he was net intimated abeut the L.D.C.E held 
c.&tll ~e ~e . ~ 

en 10.4.89;._ The applicant in a way is raising self contra-

dictery pleas. 

10. Apart frem the cenclusions indicated hereinabeve 

we find that it weuld not be ap,repriate te accept the 

applicant's centention and claim fer interpelatien in the 

panel declared en 17.5.89• ¥or the reasen that as neted 

hereinabove, two panels have been frametl and the grant ef 

reliefs prayed fer will adversely effect atleast 12 cand1-

4ates wh• have been placed in the three panels which had 

already been declared. The said efficers have net been 
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illpleaded as respendents in this O.A and it weuld be 

inequitable te grant any relief te the applicant which 

will have adverse effect en the rights ef ethers whe have 

net been implead••· 

11. On the censpectus ef the discussien hereinabeve, 

we find ne erit in the O.A. It is accerdingly disaissed. 

There will b erder as te cests. 

( S • DAS UPTA ) 
MElvBER(A) 

Date•; Decelaber. 1994 
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( 8 .c. sAKSENA 1 
VICE CliAI.RMAN 
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