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Dr. K. S . Bha t tacha r ya 
144 A, Ca nal Road , Cant t. Kanpur-208 OD4 
E m p 1 oy f d as C on t r o 11 e r , C Q A 
P~troleum Pr oducts , Mi nis t ry o f De f e nc e 
(DGQ A) Kanpu r 

• • • • •••• 

By Advoca t e Shr i A. K. Bh a t tacha ye 
S h r i N • K • Na ir 

VERSUS 

The Unio n of I nd i a & Crs • 

• • • • •••• 

By Advocate Shri C. S . Singh 

C 0 R A · ~1 -----
Hon' ble Mr . T . L . Verma Member - J ---------------------L---------

0 R D £ R -----

Appl i ca nt. 

Re spondents . 

Dr . K. S . Bha ttacha rya , Controller 

Qu al i ty Ass u ran ce (Pe tr ole um Products) Mini s try of 

Defence , (Dire~torate Ge ner al of Qu a li ty Ass u rance) , 

Ka npu r , h as fil,e d this applic at ion challenging the 

validity o f the order tr a nsferi og hi m f rom KanJ:>u r 

t o Delhi as J o int Di rec t o r Vice Col . J . S . So ndhu 

in the Directorate o f Standard i z a tion . 
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2. The applicant was ini tially ap~o int c d as 

Projec t Cfficer in the f~ i ni stry of Petrole um through 

Uni o n Pub lic Service Commi ssion (U.P.s.c.). In 

1979-80, he was selec t ed in the Defence Research 

& Devel opme n t Organi sation. He was promote d as 

o .c. s . o. on 3 1.1.1 98 5 a nd posted as Controlle r 
• 

CQA (PP) Kanpur on 1J . 9 .1 985 . Thereaf t e r, he was 

promoted in the Ju nior Admi nistrative Selec tion 

(non-functional Selection Gr ade) in pay s c a le of 

~ . 4500- 5700/- with retrospective effec t w. e . f . 

1 . 1.1986 v i de Annex ure A-7. As a r esult of the 

second c a:lre revie w on 20 . 9 . 1992 with a vi ew to 

giving be ne fit of r a nk and status to se ni or mos t 

non-functional selec tion grade Officers, three 

~os ts of Store Disciplines of Director Gene ral 

of Quali ty Assur a nce Org anisati on , Controlle r CCA 

(P~) , Controlle r CCA \ M) and Ad ditional Controller 

CQA ~GS) were u pgraded to a rank an d s t atus of . 

Brigad i e r or equi vadent to Civili a n Counte r part 

vide orde r (Annexure-6) . 

'7 
.,) . The fu rt her c a5e of the applicant i s th at 

of ~e , he had incurred the wnath of the r espondent s 

and as a result c~culated attempt ~as made to 

ease him out of the service . In furtheranc e of a 

we ll thought out plan , the respon~en t s , it is stated, 

l se rv ec!; ori ·t he applica nt no.tice, . (Anne xur e -4) of his 

premature r et irement on hi s atta ining the age of 

50 yea r s . The sa id not i c e of premature r e tirement , 

howe ver , was s u bse que nt ly, with~r a~c n o n r ep r ese nt -

a tion being made by the a J:- pliec~ nt t o the fiep r ese n-
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tation Committe e of Sec ret a ries . The r espo ndents , 

while wit hd r awi ng the premature r e ti reme nt, served 

transfe r order (An nexure -1 ) tr ans f e rring him from 

KanpEto Delhi f r om the Qua lity Control Assurance 

Collecto r a te t o Directorate of St andardisatio n. 

The appl i ca nt has assails d the impug'ned 

t rans fer or der o n the ground that the same i s 

malafide and bad i n law as it was not only mo tivated , 
0 

bu t was passed in contravention of rules inasmuch 

as he has been t r ansfe rred t o a lowe r and e,. - cadre 

post without his c o nsent • 

4 . The claim of the appl icant h cs been 
. 

r E:s isted by the res1=oncents . l n t ne writ ten reply 

f iled on behalf of the respondent s , it has teen 

s t a ted that the aiJplicant has I:Een tr ansferr ed from 

Kanpur to Delhi in the intere s t of administ r ati on 

and that the transfer has ne i ther resu lted in the 

r educ ti on of his r ank nor the same has af fect ed in 

his non - functional grade , he was d rawing • 

• 

5 . I have heard the learned counsel for the 

partiEs and perused the r ecor d . It is we ll settled 

that t r ansfe r of public servant in a transfera ble 

post is an ex igency of se rvice and may be ordered 

for ~dmi ni~trativ e reasons . The Courts/Tri buna ls 
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should not interfere with sue h transfer o rde rs 

unless it has been made in violati o n of ma nd a tory 

Rules or or the g round of ma lafide . Three basic 

ques ti ons , therefore , ar1se ; 

i) Wh~ ther t ine transfer of the appliccnt was 

in the interes t of admini stration ~whe ther the tran­

s f er is bad for malafidies an~hethe r the same 

has been made in viol at ion of mandatory rules . 

Tak ing 
li< -v~t,p;:; ""' 

u pt whe ther the transfer of the 

arpl i ca nt t.•as • 1n public interest , it may be stated 
' 

tha t there i s no d i spute that the appl ica~t is 

involved in a crimin a l case ar i si ng cut of the 

al leged s u pp l y cf sub- standard Grease by M/s Krishna 

Grease Compa ny made during the pe ri od , the a po licant 
' 

was hold ing the post of Con troller , !:!uality Ass urance , • 

Minis try of Defence , Ka n pur. This case has bee n 

investigated by the C. B.I. and is s till pending , 

The a p p 1 i ca n t , however , c 1 aims that he has te e n 

fal sely i mr:-lica ted ~n t hi s case . be t hat as it may , 

no obse rvation as t o the correctness or othe rwise 

of the claim of the appl icant can b~ made in these 

pr oc eedings . It i s howe ver, p~:r tinent to note that 

the post of Contr oller, Quality Assurance , the 

appl i cant was holding , is very sensit ive . In the 

circumstances , s hifting of the app l icant f r om th e 

pos t of Controller t o some other less se nsit i ve post, 

appea r s t o be in the intere s t of administration . 
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6 . In vi ew of the foregoing conclu s ion, the 

second a ues ti o n t h at needs c o nsider a tion, i~ whether 

the trans fer of the applicant is vitia~ed for 

malaf ide . No specific allegation has been made 

against any of the r espo ndents . No Cffice r of the 

Government of India has been i •npl eaded by name 

alleging that he had moved in the matter f or feed ing 
• 

his fad . Tho le ar ned counsel for the a pp licant, 

h owever, hac s u bmit ted that the applica nt posses~ 

Doctorate degree in Po lymer Chemistry and had 

bee n grant ed f ellowship by Ul £SCL far Doctoral 

Pr oject war ~ at the French Institu te of Petroleum , 

Fe ri s and at f~unis University ( Ge rmany). The 

learned counsel for the c,pp lic ant urged that 

inspite of h i s high academic achieveme nt and 

excellent performance in the department , the 

appl ic ant wa~ served with a notice for voluntary 

retirement . The notice for vol untary rPtire men t , 

however , was withdra~~n on a r eprese ntati on being made 

by him to the Rep re sentat ion Committee by order 

5th July, 1994 . Wh i le withdrawing the notice for 

compulsory ret i r Fment , it is stated , order for 

trans fer of the applicant from Collec t or ate of , 

Quality Assurance to Directorate of Standardisation 

l.Jos ~;assed and these circum::.tance::. , accord i ng to 

the learned countiel for the appl i cant are clear 
. 

evidence uf malafide on the 1-art of the r£1spondents . 

The question is whether malafida can be inferred 

from t he abo ve facts . The competent au thority , 

under Rules , i s a uth orised on proFer r ecomme ndat i on 
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bein9 ma:le by the Screening Committee to com pu l s orily 

retire a Governme nt se rv ant after 3 months notic e 

O J;' 3 mo n ths pay in li e u of the notice . 

~ 
" d arg ued t ha t the 

The counsel 

for t he re spondPnt notice for 

compul 5 cry r et irement had t o be withdrawn for some 

tech.nicel r easo ns and _ as s uch, the above exerc i se 

cannot l ead to any conc lus ion that the notice f or 

c ompulso r y retirement was a re s ult of mal i ce o n t he 

par t of the r esponden t s . I ss uance of n o tice f or c om-

pulsory r e tir-ement and also withdraw! c..f the same 

was within the comperence of the Competent authority 

and a l so in accor da nce with the Rules •. The refore , 

neither infe rrence of mal ice in fa ct or ma lice in 

1 a w c a n be m cd e t he r e f r om • 

7 . Thi s leads next to the cons i de r a ti o n uf 
• 

t he questi Ln whe t her the transfe r of the a pplicant 

f r om t he p o s t of C on t r o 11 e r 1...1 u a 1 i t y l-Is s u r a nc e ( f. 1=- ) 

Kanpu r to Directo r a t e J f Standardisa tion as Joint 

Direc t c r, amount s t o reduction in r ank . The 

app licant was , admit ted!) , holding the pos t of 

Cc ntr oller, Quality Ass urance which h as been 

u pgraderi hy orde r d?ted 18 . 12 . 1991 ( An nexu r e - 6) . 

I n the foo t c o t e of the orne r, with asterisk mark , 

it has bee n mPntioned that rankw i se c ont r oller s , will 

~ be n t r;ar with the heads of o the r Con tr ol l e r ates 

at l he l e v e 1 of 6 r i g ad i e r or t he i r ~ i v i 1 i an 

equi vale nt s . Fr om the rrc or d , it appea r s that 

av enue r:.r pr omoti o n a t the h i ghe r l~:~vel i n ~he 
I 

Qua lity As s urance !:le rvi ce a re very bl eak and that with 

• 

• 



• 

. . 

I 

7 

• 

' 

• 

- -- -

• • 7 •• • • • • 

a vi e w to g~ving incentive t o the of f ice rs hol d ing 

hig he r r a nks , the y we r e g ive n non-functi o na l · 

se l e ction g rades a nd the reafte r, t h r ee c f such 

p o s ts we r e upgr ade d a nd give n the status o f 

Origad i e r a nd the ir equiv al e nt Civi l ian Coun t er 

p art s . It i s a p par e nt fr o m th e im ~u g ned order o f 

tr a ns f e r t ha t the app licant has been tr a ns f e rre d 

fr om the po s t of Contr o l le r to the Director a te c f 

Sta ndard i s ati on , New De lhi as Join t Dire ctor in 

place of Col one l J.S. Sand~u . The r a nk of Co l . 

obvi ous l y i s a s t ep be l ow t he r a nk of Brigad i e r . 

The transfe r of the a p plicant f r om the post, 

having t he sta tu s of Rr i gad i e r t o t he po s t e qu i va le nt 

to Co l. by i mpl i cati o n amoun ts t o tr ans fer t o a 

l owe r post and dow n g~adi nq cf t he Cffic e r . Th i s , 
.Jv~ ;L...u~ 

poss i bl y , cou ldl.-~ done o nly by way of punishme nt 

i n a pr ope: rly co nst ituted De~a r tme n t al Inquiry. 

The applic c:.nt, i t i s true , is inv olved in a crimi .na l 

c;;~se , but the c riminal case has no t ye t been adj u-
. 

die at eo u p o n h ol ding him gui l ty c..f t he c.ha n;e 

le v e l led a9a i nst hi m. No departmen t a l r.r oc eediny 

also appea r s t o 'h a ve bee n ini t i a t eo aga inst him. 

' Th a t be ing so , the i mpug ne d t r a ns f e r cannot be 

sa i d to be as a measure of puni s hment. He nc e , 

the o rd e r of tra ns f e r t o a l owe r po s t, c ann o t be 

s us t ai ned no t wit hs t a nd ing the f act tha t t here has 

bee n no cor respo nding r educti o n i n t he p ay , the 

app l i c a nt was draw i ng in t he post Con t r ol le r of 

Qual i ty As-kurance . It wc uld thu s appea r tha t t he 

t r ans f e r or de r has been ma d e in co l our ab l e exe rcise 

of powe r and as s uch i s vi t i a t ed by abuse of power~ , 

~ ~ ~ ~};~ ~~~ ~-rt ~y~~J 
a nd voi d • 
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B. The Collec t o rate of Cua lity Assurance and 

Di r e ct or ate of Standa r disa ti o n are two diffe r t nt 

organisa tio ns u noe r the De fenc e Fr oducti on 

Depa rt ment. The app licant, who i s a member of 

C. u a li ty Assuran ce se rvice , it was a r £jued , could 

not be trans f ~ rred to the Directorate of S tand er-

disation on an ex - cadre post of Jo int Direct o r 

without hi s co nse nt . 1 have exam i ned this question 

with r Eference t o rele v ant pr ovisio ns contained 

in FR 11 0 whi ch r ead s as fo ll ows ; 

F . R. 110 ( a) 

No Gov e rnme nt serv a nt may be t rans f e rre d t o 
fo r e ign se rv i ce against hi s wi ll: 

Provided that thi s s u b- r ul e s hal l no t app l y 
to the t r ansf f" r o f a Government se rvant to 
the serv ice of a body , incor por ated or not , 
which i s wh o l ly o r s ubstant i ally ow ned o r 
contr olle d by the Government. 

\ 

(b) 

Trans f e r t o f oreign se rvice outside India 
may be sancti oned by the Centra l Government 
s ub ject t o a ry r estrl c ti o ns , which it may 
deem fit t o im pus e by ge ner al or special 
or de r. 

Fr om t he proviso to FR 11 0 ex tr acted 

above , i t is clea r that s ub-ru l e (a) o f FR 110 shall 

not appl y t o the Transfe r of a Governme nt se rv ant to 

the service of a body , incor porated or not, ~hich 

is whol ly s ubs t a nt ially ow ned o r a:ontr ol l ed by the 

Gove rnment . It i s thu s , c l ear that t he app lica nt 

could , very will, have bee n transfe rred to the 

Dire ctorate of Standa rdisa ti o n with ou t hi s consent. 

The impug'ned or der has bee n passed by of f e ciating 

Dire ct o r General Quality Assur a nce , but, acco r di ng 
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to Sl. No . 29 in Apendix - 3 of the FR, the 

a uth ority , c o mpetent f or passi1"9 the transfe r order 

i s the head of the depar t me nt. Tha t be ing s o, t he 

Secre t ary , Defence ~· r oduc t i o n who i s the he ad of 

t he deJ:a rt me nt, only , was competent to pass 

t he im ~ug ned or de r of tr a nsfe r. The ord~r has 

been r:asse d by the offeciating Dire ct or Ge neral 

Qu ality Assur ance, who is not the head of the 

dep a rtment. The i mpugned transfe r orde r, therefore, 

i s n on es t. This a ppea r s to be quite logi c a l becruse 

th e Quality Cc ntr oll Assura nce Se r vice an d Directorate 

of St a nd a r disation be ing two se pa r a te organi sa ti o ns 

h ad of the off ice of one organisa ti o n c anr o t thr u s t 

hi s offic e r O'l\ the> other by tr a nsf e rring him t o the 

othe r depart men t. Such a t r a nsfer can be made o nly by 

t he office r who cont r o l s bo th the depa rtmen t s . 

Secreta r y Defe nce Pr o ducti o n , bein£ the officer 

whl cont r ols bo th the organisat i on, a lone , 

the r e f o r e , was c anpetent t o p ass such a t r ansfe r 

o r de r. Fo r thi s r easo n a lso , the i mpu gned tr a ns f e r 

orde r c anna t te s u s t ai ne::d . I am fcrt i f i ed in my 

vi ew by the dec i s i o n of the Supr eme Court in 

Or. Ramesh Ch and r a lyag i Vs . Uni o n of I no ia &. urs . 

reported in (1 994 ) 27 hTC ~age 1 12 . In thi s case , 

the c ompetent a uthority to pass oreer of tr ansfe r, 

was Se creta r y , but the tr ans f e r ord e r was is s ued 

by Dire ct ur Ge nera 1 . Supreme Court held that 

transfer or de r i ssu ed be 1ng contr a r y to l aw , was 

non es t . 
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9 . F o r t he r e as c. n s s t a t e o a b o v e , t his 

appli~ion i s z llowe c ano the im~ug neaurder dated 

5 .7.1 994 l..·he r eby the ap plica nt h as been transfe rreo 

fr om Kan ~u r to New - De lhi as Join t Direct or Vice 
~Ml 

€o. 6eA~ J . S .Sanohu l. S hereby quashed . I t will, 

however , be o r e n to the c umpc: tent auth ority to 

t ransfe r the ap plicant to a ny po s t equi va l ent t o 

Brigad i e r . The r e wi ll be no orde r as to coSts. 

Membe r-J 

/jw/ 
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