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CENTRAL EqdlNl;>Tht\[I \e£ IHIBl.IL~AL 
8LL8HAB&) .SEJi'Wl 

ALL&W&J 

criginal Aeolication No. 996 

Reaeryed 

1994 

Allahabad this the 
-f ~ 

3° day of 1999 

Hon'ble Mr,~.L. Jain, Member ( J ) 

Kripal Ram, .:lOn of Late J asodh nam, Residen~ of 

Village Jainali, Pilkholi, Uistrict Almora. 

ttoolicant 

By Advocates ~ri 8.J. Upadhyaya 
vri A.K. ~a~v_e~~~~~ 

Ver sy1 

l. The l.hion of India thro~h the ..;;ecretary, 

Ministry of LJefence, New Delhi, 

2. The Engineer-in-Chief, Engineer-in-Chief's 

B.sanch, ~my Head-Q)'larters, .U.H.Q., P.O., 

New Delhi • 

3. The Ga1rison Engineer (M. E.:i.) Ranikhet, 

.District Almor a • 

Respondents 

By Advocate ~ i .crni t .:>t halekar. 

QB. Q. E~-

By Hon'ble Mr, .:l.L. Jain, Member ( J } 
• 

This is dn application under ~ection 19 

of the Administrative Tribunals Act, 1980 for a 

direction to the re !;)pondents to consideI the matter 

of the applican t afresh in accordance with law anci 
• 
t 'I\ .,.._ 

appoint the applicant on the basis of dying aAd-
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Tnere is no dispute bet wee n t he partie.-i i n 

respect of the fol l owing fac t s ; 

• 

{i ) .The fat her of t he appl icant who was a con­

firmed employee servi ~ on the post of Bl ack 

.:>mi tt1 under the direct control of the Garri son 

.Eingineer , {ME~) , Ra nikhet , Almora, died on 

,lii) 

27 . 10 . 1972 l eaviny behind the appl i cant , his 

wi dow - the mother of the appl icant . 

/'\t the time of death of the said J asbdha~am­

fat her of the appl i c~nt , the applicant was 

aged about lt year ol d onl y . 

(iii) The applicant ' s mother on 21 . 6 . 89 made an 

application to the respondent no . 3 praying 

therein c001pa ::isionate appointment of "the 

appl icdnt . 

{i v) ajdi n on 1/2nd May, 1991 , the mother of the 

applicant :>ubmi tted another a r:iplication to 

the Chief ~my .;,taff , New i:.elhi prayi ng there­

i n ccmpassionate appointment of her son . 

{v) .._an 10.7 . 1991, the respondent no . 2 passed 

the order to the effect that the employment 

of the applicdnt on cQnpassionate ground is 

11ot considered de s erving at thi s bel at ed 

stage dS t:he ca.se i s not cover e d under ext ent 

Govt . instructions on the ::,ubject. 

{vi~ J Thereafter °t'he mother of the dPPlic ant sub­

mitted another a pplication to the res pon.Jent 

no . 1 who on 2:> . 3 . 92 pas;:)ed the simil ar order 

as on 10 .7 . 91 . 

(v~i) 1 ;.yain on 10 . 8. ~2, the res pondent no . 1 pa~sed 

an order to the effect thclt it is not pos~ibl e 

t o provide employment assistdnce at thi s be-
1 at ed st ag e • 

• ••• • P:'l . 3/-

• 

I 



• 

. .1 

-
• 

3. 

• • 3 • • •• • • 

(viil)On J0.5.93, representation was made to the 

Additional Uirector General Cl'ganization , 

CBC - 4(Civ) (~¥omen Cell), ~my Headquarters, 

P.O., New ~lhi-11 for appointment of the 

applicant on cQ'npassionate ground. 

lix) vn 20.3.93, the mother of the applicant 

" ' ...... 

sent a letter to the re~pondent no.2 in 

respect of appointment of the applicant on 

com passionate ground which was answered vide 

order dated l0.1.1994 and in reply to the 

same, the mothei:· of the applicant submitted 

a reply dated 10 .2.94. 

The applicant • s case in brief is thdt the 
'" 

applicant is entitlea for appointment on a canpassionate 

ground as he is a poor person! baving no source of i n come 

and, as such, he could not approach the Tribunal for 

the relief claimed in the present application ear lier. 

4. The respondents denied the said allegcition 

and stated that the application is barred by time, 

compassionate appointment canr.ot be claimed as a 

matter of right, the apµlicant•s c a se was d uly con­

sidered in accordance with law and hence, prayed for 

dispo!> al of the ~·A· with cost. 

5. As the adrnitte d fact. discloses that for 

the first time on 10. 7. 91, the applicclnt • s case for 

compdssionate appoi ntment did not find favour with 

respon dent no.2, hence it was ordered that at this 

belated stage the c ase is not covered under extent 

Government instructions on the subject. ~ain on 

25.3.92, 10.8;92 dnd lastly on 10 .1.1994, the 
, . ' - • I - t,;.,. ,, . j {, ' ..... i I, 
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applicant's case did not find favour of the respondents. 

6. As the applicant 's case .did not find favour 

of the respondents on 10 .7.91, further applications or 

representations db oot .extend t.he .. time ~ fot . filing O.h. 

a' succes:;,ive represent otions are of no use. The O.h. 

is filed on 17.5.94, thus, the 0.A. is barred by time 

as it is to be filed within one year of the cause of 

act ion arises, i.e. to say 10.7.~2. 

7 • The respondent~ counsel relied on ( L99f)27 

.r\dmini stratiye Tribynals Gases 537 Unesh Kunar Nagpal 

Ver s us .:>tate of Haryana and Others with Mil ldali k 

Versus ;?tdte of Harya'l.2 and Uther§ far the object of 

compassionate appointment and relied on paras fran 2 

to 6 which lays down as under:-

" 2. The question relates ~o the con~ider-

ations which shoul d guide while giving appoint­

ment in public services on ccmpassionate ~round . 

It appears that there has been a good deal of 

obfuscation on the issue. As a rule, appoint­

men ts in the public services should be made 
strictly on the basis of open invitation of 

applications and merit. No other moue of aPP­
oin tment nor any other consider at ion is per-
mi s~ible. ~either the Governments nor the 
public authorities are at liberty to filllow 

any other pLocedure or relax the q ualification~ 
laid down by the rules for the post. However, 
to this general rule which i s to be followed 

strictly in every case , there are some exc eP­
tions curved out in the interests of justice 

and to meet certain contingencies. One such 

exception is in favour of t he dependants of an 
employee dying in harness and leaving his f anily 

in p enury and without a ny mea ns of livelihood. 

In such cases, out of pure hun anitarian con­

siderati on the f act that unless s ome source o f 
........ ~ .5/ -
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livelihood is provided, the family would not 

be able to make both ends meetJ, a provision is 

made in the rules to provide gainful employment 

to one of the dependants of the deceased who 

may be eligible for such em ployment. The whole 
object of g~anting compass ionate erpployment is 

thus to enable the family to tide ovei: the 
sudden crisis. The object is not to 9ive a 

member of s uch family a post much less a post , 

for post held by the deceased. ,vhat is f ur~her, 
mere de ath of an employee in harness Joes not 

entitle his family to such source of livelihood. 

Ihe Governnent of t he public authority concerned 

has to examine the financial condition of the 

family of the deceased, and i t is only if it 
is satisfied, that but for the provision of 

employment, the family will not be able to 

meet the crisis that a job ia to be offered 

to the eligible m en~ber of the family. The 

post s in Classes III an d IV are the lowest 

posts in non-manoal and manual categories 

and hence they alone ca n be offered on can­

passionate grounds, the object being to r elief 

the family, of the financial destitution and 

to help it get over the energency. The pro­
vision o f employment in such lowest posts by 

making an exception to the rule is j uati fieble 

and valid since it i s not di s criminatory. The 

favourable treatment yiven to such dependant 

of the deceased employee in s uch posts has a 
rati onal nexus with the object. s ought to be 
a chieve d, viz .. , relief again!it destitution. 

No ~other posts are expected or required to be 
given by the public authorities for the purpose. 

I t must be remembered in this connection that 
as ag ains t the destitute family of the deceased 

there ar e millions of other families weich ar e 
equally, if not more de s titute. The exception 

to the rule made in favour of the f~mily of 
the deceased employee i s in consideration of 

the service s r endered by him and the legitimate 
expectations, and t he ch ange in the status and 
a~f air:>, of the family engendered by the erst-

whil e employment which are s udde nly upturned. 

• • • • • ~ • o/ -
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3. Unmindful of this legal position, some 

Governments and public authorities have been 

offering canpas~ionate e(Jlpil.o¥JDent sometimes 

as a matter of course irrespective of the 

financial condition of the family of the 

deceased add sanetimes even in posts above 

Classes III and rv. That is legally imper­

missible. 

4. It is for these reasons that we have not 
been in a position to appreciate judgments of 

some of the High Courts which have justified 

and even directed compassionate employment 

either as a matter of course ar in pos ts above 

Classes III and IV. We are also dismayed }6 
to find that the decision of this Court in 

.:>ushma Gosain Vs.lhion of India has been mis­

interpreted to the point of distortion. The 

decision ~oes not justify canpassionate employ­

ment either as a matt er of course or in employ­

ment jjmposts above Classes III and IV. In 

the present case, the High Court has rightly 

pointed out that the .Jtate Governnent' ~ in-
str uctions in question did not j us ti fy can­

passi on ate EWnpboyment in Cl ass 11 posts. 

However, it appears fr om the j uci]~ent that the 
.::>tat e Government had made at least one exception 
and provided compassionate employment in Class 
II. post in the specious ground that the per son 

concerned had technical qualifications such as 
t~.B.B.~., B.E:., B.Tech etc • .:>uch exception, as 
pointed out above. is illegal, since it is con­

tr ar y to the object of making exception t o the 

general rule~. The only ground which can justify 

compassionate employment is the penurious con­

di tion of the deceasedJ.s family. Neither the 
qualifications of his.idependant nor the post 

which he held is r elevant. It is for this 
reason that we are unable to understand the 

following observations of the High court in 
the impuy.ned judgment: 

"We are of the i th t h · v ew a . t e extraordinary 
situa tions require extraordinary remedies and 

r1\f' / / •... pg.11-.. 
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it is open to the Governnent in real hard 
cases t 0 deviate from the letter and sririt 
of the instructions ancl to provide rel ef in 
case.:> where it is so warranted. To hold as 
a matter of law that the Government cannot 
deviate even minutely frQn the policy of pro­
viding appointment only against el ass Ill and 
Class IV posts, would be to ignore the reality 
of life these days. It would be ridiculous to 
expect that a dependant of a deceased Class I 
officer, should be offered appointment against 
a Class III or IV post.. ~Jhile we leave it to 
the Governnent to exercise its discretion j ud.­
iciously in making appointments to Clas~ I or 
II posts on cQnpassionate grounds, yet a w~ 
of caution needs to be strucked. It is to be 
noted th~t such appointments should be ordered 
in the rarest of rare cases, and in very except­
ional ci.rcunstances, '1S a matter of fact, we 
i.vould recommend that the Governnent should frcme 
a policy even for such a ppo-intments." 

5. It is obvious fr an the above observations 

that the High Court endorses the policy of the 
.;)tate Goverrment to make compassionate appoint­

ment in posts equivalent to the posts held by 

the deceased employees and above Clas~es III 
and IV. It is unnecessary to reiterate that 
these observations are contrary to law. If 

the dependant of ~he deceased enployees finds 
it below his dignity to accept the post offered 
he is free not to Cio so. The post is not offered 
to cater to his status but to see the faniily 

throu~h the economic calamity. 

6. For these very reasons, the canpassionat e 
employment cannot be granted after a lapse of 
a reasonable period which rnust be specified in 
the rule~. The considera t ion for such employ­
ment is not a vested right which can be exercised 
at any time in future. The object being to enable 
the family to get over the financial crisis which 
it faces at the time of the death of the sole 
breadwinner, the compas~ionate employment cannot 
be claimed and offered whatever the lapse of time 
and after the crisis is over." 

The applica nt• s coun~el relied on !1992)21 

Admini strative fribunals Cases Un ft'akash .::>harma vs • 

. . . . . . . . . . ~. 8/-
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Union of India and Others and argued that in a case 

when son on attaining the majority of 16 years later 

and immediately thereafter making request for com­

passionate appointmen"t, such request cannot be said 

to be belated one. In the said authority it is further 

mentioned that such a pre-position is permissible only 

when in absence of any ascerti on by the department that 

the widow was both eligible and suitable for ony group 

'C' or group 'D' post. In the present case there is 

an ascertion fr Qn the side of the department that 
deceased-J asodha Ram 

widow of.:. t hel'i never applied for compassonat e appoint-

ment. Further more after the pronouncement of the 

Judgm ent by the Apex Court of Land in Unesh Kunar 

Nag pal Vs • .::>tate of Haryana and others alongwi th 

Anil Malik Vs • .::>tate of Haryana and others, the said 

authority is of no assistance to the applicant • 

9. In 1996 .:Jupreme court Cases {L & ::>) Jagdish · 

PI asad vs. ::>tate of Bihar and dnothe.r, it has been held 

as under:-

11 It i s contended for tbe appellant that when 
his fat her died in harness, the appellant was 

minor, the compassionate circunstances conti ­
nue to s ubsist. even till Eiate and that, there­

fore, the Court is required to examine whether 
the appointment s hould be made on compassion­

ate grounds. ive are afraid, we can not accede 
to t he content ion.. The very object of appoint­

ment of a ~ependant of the deceased employees 

who die in harness is to relieve unexpected 

immediate hardship and distress caused to the 
family by sudden demise of the earning member 
of the family. .:;,ince tye death occurred \vay 
back in 1971, in which year the appellant Y1as 

four years old, it cannot be s~id that he is 

••••• pg. 9/-
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entitled to be appointed after he att~in~d~ 

majority long thereafter. In other words, 

if that contention is accepted, it amounts 

to another mode of rear uitment of the depen­

dant of a deceased govern.11ent servant which 

cannot be enelouraged, do hors the recruitment 

rules." 

In the circunstances, the case of. the 

applicant is barred by time for the reason that on 

10.7.91 hi~ case for compas~ionate appointment was 

rejected by the respondents and he agitated the matter 

for the first time on 17.5.94 by filing the original 

application. Aft er a lapse of one year, the matter 

stands barred by time. 

11. In the result, the O.A. is liable to be 

dismissed and is accordingly dismissed. Looking to the 

facts and circunstances of the case, when a matter barred 

by time is agitated and delay i~ sOU;;Jht to be condoned 

only on the ground his economic condition was such that 

he could not agitate the matt er being a poor man, it do 

not find favour with the Tribunal because no sufficient 

reasons or facts placed before the Tribunal, it is ordered 

t h at the applicant shall bear the cost of the respondents 

am ounting to ~.650/-(legal prdctitioner's fee ~.500/-

plus other expenses.~.150/-), the same may be paid within 

t hr.ee months ~f the receipt of the order. 

/M.M./ 

J~· ~' ' ... ;_.­
Member ( J ) 

' 


