CENTRAL ADMINISTHAIIVE TRIBUNAL
SLLAHABAD
ALLAHABA)

(rigingl Application No, _996 of 1994 I

Ik
Allahabad this the__3° day of _Marneh~ 1999

Kripal Ram, son of Late Jasodh #*am, Kesident of
Village Jainali, Pilkholi, District Almora.

ican

By Advocates ori B.J. Upadhyaya l
‘i.:..j.'- A. K. Jave |

1. The Union of India through the secretary,
Ministry of Uefence, New uLelhi,

2. The Engineer-in-Chief, Engineer-in-Chief's
Branch, Army Head-Quar ters, U.H.Q., P.O.,
NE‘W D'Elhi.

3. The Gairrison Engineer (M.E.5.) Ranikhet, |
District Almora. |

Respondents |

By Advocate ori Amit ot hglekar . |

J
|
QR DER_ L

By Hon'ble Mr, 5.L. Jain, Member ( J ) |

This is an application under section 19

of the Administrative Tribunals Act, 1985 for g

direction to the respondents to consider the matter

of the applicant afresh in accordance with law and
i L X : l'\'\ [
appolnt the appllcdnt on the b&ﬁlﬁ of inrg aGRd

harness rules.
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respect of

(1)

(i1)

(iii)

(iv)

(vii) |

Tnere is no dispute between the parties in

the followling facts;

The father of the applicant who was a con-
firmed employee serving on the post of Black
omith under the direct control of the Garrison
dngineer, {(MES), Ranikhet, Almora, died on
27.10.1972 leaving behind the applicent, his
widow - the mother of the applicant.

At the time of death of the said Jasbdha Ram-
father of the applicunt, the aspplicant was
aged about 1% year old only.

The applicant's mother on 21.6.8Y made an
application to the respondent no.3 praying
therein compasslonate appolintment of tThe
applicant,

Ajaeln on 1/2nd May, 1991 , the mother of the
applicant submitted sgnocther applicestion to
the Chief army otaff, New oelhi prgying there-
in compassionate agppointment of her son.

On 10.7.1991, the respondent no.2 passed
the order to the effect that the employment
of the applicant on conpsssionate ground 1s
not considered deserving at this belated
stage «s the case is not covered under extent
Govt. instructkons on the subject.

) Thereafter the mother of the applicant sub-

mitted another application to the responuent
no.l who on 25.3.9Y2 passed the simller order
as on lU.7.91.

Ajaln on 10.8.Y2, the respondent no.l passed
an order to Lhe effect that it is not possible
to provide employment assistance at this be-
lated stage .
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(viil)On 30.5.93, representation was made to the
Additiongl Director General (rganization ,

(RC - 4(Civ) (women Cell), Army Headquarters,

POOGI Ne"ﬂ lﬁlhi-ll for appOin'tment of th&
applicant on compassionate ground.

(ix/ oLn 20.3.93, the mother of the applicant
sent a letter to the respondent no.2 in
respect of agppointment of the applicant on

compassionate ground which was answered vide

order dated 10.1.1994 and in reply to the

same, the mother of the applicant submitted

a reply dasted 10.2.94.

3. The applicani's case in brief is that the

applicant is entitlea for appointment on a compassionate

ground as he is a poor person! having no source of income

and, as such, he could not approach the Tribunagl for

the relief claimed in the present application earlier.

4 . The respondents denied the sasid allegation
and stated that the application is barred by time,
compassionate appointment caniiot be claimed os a
matter of right, the applicant's case was duly cone
sidered in accordance with law and hence, prayed for

disposal of the P.A. with cost.

Rie AS the sdmitted facte discloses that for
the first time on 10.7.91, the applicent's case for
compgssionate gppointment did not find favouwr with
respondent no.2, hence it was ordered that at this
belated stage the case is not govered under extent
Government instructions on the subject. Again on

25.3.92, 10.8;92 ond lastly on 10.1.1994, the
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applicant's case did not find favour of the respondents.

6. As the applicant's case.did not find favour
of the respondents on 10.7.91, further gspplications or
representations dd not extend the.time for. filing O.A.
ap successive representstions are of no use. The O.A,
is filed on 17.5.%94, thus, the U.A. 1s barred by time

as it is to be filed within one year of the cause of

action arises, i.e. 10 say 10.7.92.

T The respondents counsel relied on (]1994)27
Adninistrgtive Iribungls Cases 537 Umesh Kungr Nagpal
Ver sus otate of Harvana and Others with Anil Malik

Versus ostate of Haryana gnd Uthers for the object of

compassionste appointment and relied on paras from 2

to 6 which lays down as under :=

® 2. The question relates to the consider=-
ations which should guide while giving appoint-
ment in public services on compassiocnate ground,
It appears that there has been a good deal of
obfuscation on the issue. As & rule, appoint-
ments in the public services should be made
strictly on the basis of open invitation of
applications and merit. No other mode of app~
olntment nor gny other consideration is per-
mlssible. Neither the Governments nor the
public guthorities are at liberty to f@llow

any other procedure or relax the gquaslifications
laid down by the rules for the post. However,
to this general rule which is to be followed
strictly in every case, there are some excep-
tions curved out in the interests of justice
and to meet certain contingencies. ©One such
exceptkon is in favour of the dependants of an
employee dying in harness and leaving his family
in p enury and without any means of livelihood,
In such cases, out of pure humanitarian con-

W)y / ¢ Sideration the fact that unless some source of
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livelihood is provided, the family would not

be able to make both ends meetl, a provision is
made in the rules to provide gainful employment
tc one of the dependants of the deceased who
may be eligible for such employment. The whole
object of granting compassionaste employment is
thus to enable the family to tide over the
suldden crisis. The object is not to give a
member of such family a post much less a post
for post held by the deceased. What is further,
mere degth of an employee in harness does not
entitle his family to such source of livelihood.
The Govermment of the public authority concerned
has to examine the financial condition of the
family of the deceassed, and it is only 1f it

is satisfied, that but for the provision of
employment, the family will not be able toO

meet the crisis thgt a job id to be offered

to the eligible memeber of the family. The
posts in Clagsses 1I1 and IV are the lowest
posts in non-manmal and manual categories

and hence they alone can be offered on com=
passionate grounds, the object being to relief
the family, of the financial destitution and

to help it get over the emergency. The pro-
vision of employment in such lowest posts by
making an exception to the rule is justifieble
and valid since it 1s not discriminatory. The
favourable treatment given to such dependant

of the deceased employee in such posts has a
rational nexus with the object sought to be
achleved, viz., relief against destitution.

No Zother posts are expected or required to be
given by the public authorities for the purpose.
1t must be remembered in this connection that
as against the destitute family of the deceased
there are millions of other families wbich asre
equally, if not more destitute. The exception
o the rule made in favour of the fgmily of

the deceased employee is in consideration of
the services rendered by him and the legitimate
expectations, and the change in the status and
affairs, of the family engendered by the erst-

while employment which are suddenly upturned.
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3. Unmindful of this legsl position, some
Governments and public authorities have been
of fering compassionate employment sometimes
as a matter of course irrespective of the
financial condition of the family of the
deceased add sometimes even in posts above
Classes III and IV. That is legally imper=-
missible.

4. It is for these reasons that we have not
been in a position to agppreciate judgments of
some of the High Gourts which have justified
and even directed compassionate employment
either as a matter of course or in pos ts above
Classes III and IV. wWe are also dismayed k6

to find that the decision of this Court in
sushma Gosain Vs.Union _of Indig has been mis-
interpreted to the point of distortion. The
decision does not justify compassionate employ-

ment either as a matter of course or in employ-
ment inaposts agbove Classes III and IV. In
the present c¢ase, the High Court has rightly
pointed out that the state Government's in-
structions in question did not justify come
passionate empdoyment in Class II posts.
However, 1t appears f rom the judgment that the
Sstate Government had made at least one exception
and provided compassionate employment in Class
II post in the specious ground that the person
concerned had technical qualifications such as
M.BsBed., BeE., B.Tech etc. ouch exception, as
pointed out above, is illegal, since it is con-
trary to the object of making exception to the
general rules. The only ground which can justify
compassionate employment is the penurious con-
dition of the deceasedls family. Neither the
qualifications of hisddependant nor the post
which he held is relevant. It is for this
Ieason thal we are unable to understand the
following observations of the High Court in

the impugned judgment:

"We are of the vie

: . w that the extraordir
Sltuatlons require ex Y

traordinary remedies and
e g T/
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it is open to the Govermment in real hard
cases to deviate from the letter and spirit
of the instructions and to provide relief in
cases where it is so warranted. To hold as

a matter of law that the Government cannot
deviate even minutely from the policy of pro-
viding agppointment only against @lass LIl and
Class IV posts, would be to ignore the reality
of life these days. It would be ridiculous to
expect that a dependant of a deceased Class 1

of ficer, should be offered appointment against

a Class 111 or 1V post. Wwhile we leave it to
the Govermment to exercise its discretion jud-
iciously in making agppointments to Class I or

II posts on compassionate grounds, yet a word

of caution needs to be strucked. It is to be
noted that such appointments should be ordered
in the rarest of rare cases, and in very except-
ional circunstances, As a matter of fact, we
would recommend that the Govermment should fr ame
a policy even for such appo-intments.®

5. It is obvious from the above observations
that the High Court endorses the policy of the
state Govermment to make compassionate appoint=-
ment in posts equivalent to the posts held by
the deceased employees and above Classes III
and IV. It 1s unnecessary to reiterate that
these observations are contrary to law. If

the dependant of the deceased employees finds
it below his dignity to accept the post offered

he is free not to do so. The post is not offered

to cater to his status but to see the family
through the ecocnomic calasmity.

0, For these very reasons, the compassionate
employment cannct be granted after a lapse of

a reasonable period which must be specified in
the rules. The consideration for such employ-
ment is not a vested right which can be exercised

at any time in future. The object being to enable

the family to get over the financial crisis which
it faces at the time of the death of the sole
breadwinner, the compassionate employment cannot
be claimed and of fered whatever the lapse of time
and after the crisis is over."

The applicant's counsel relied on (1992)21

Administrative [ribunals Cases Um P akash sharma Vs.
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Union of India and Ot hers and argued that in a case
when son on attaining the majority of 16 years later
and immediately thereafter making request for com-
passionate appointment, such request cannot be said
to be belated one. In the said authority it is further
mentioned that such a pre-position is permissible only
when in sbsence of any ascertion by the department that
the widow was both eligible and suitable for sny group
'C' or group 'D' post. In the present case there is
an ascertion from the side of the department t hat
deceased-Jasodha Ram
widow of -the/l never applied for compassonaste appoint-
ment., Further more after the pronouncement of the
Judgment by the Apex Court of Land in Umesh Kumar
Nagpal Vs. state of Haryana and others aslongwith
Anil Malik Vs. state of Haryana and Cthers, the said

suthority is of no assistance to the applicant.

9. In 1996 > eme Court Cases > di sh

PLasad Vs. otate of Bihar gnd snother, it has been held

as under :=-

"It is contended for the appellant that when
his father died in harness, the appellant was
minar, the compassiongte circumstances conti-
nue to subsist even till date and that, there-
fore, the Court is required to examine whether
the appointment should be made on compassion-
ate grounds. We are afraid, we can not accede
to the contention. The very object of appoint-
ment of a dependant of the deceased employees
who die in herness is to relieve unexpected
immediate hardship and distress caused to the
family by sudden demise of the earning member
of the family. oince tye death occurred way
back in 1971, in which year the appellant was
four years old, it cannot be sdid that he is

&)Ljf -.-;-m.g/..
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entitled to be appointed after he attgined.
majority long thereafter. In other words,

if that contention is accepted, it amounts

to another mode of recruitment of the depen-
dant of a deceased government servant which
cannot be engouraged, do hors the recruitment
rules."

10« In the circunstances, the case of the
applicant is barred by time for the reason that on
10.7.91 his case for compassionate appointment was
rejected by the respondents and he agitated the matter
for the first time on 17.5.94 by filing the original
application, After a lapse of one year, the matter

stands barred by time.

11, In the result, the O.A. is 1ligble to be
dismissed and is accordingly dismissed. Looking to the
facts and circumstances of the case, when a matter barred
by time is agitated and delay is sought to be condoned
only on the ground his economic condition was such that
he could not agitate the matter being a poor man, it do
not find favour with the Tribunal because no sufficient
reasons ar facts placed before the Tribunal, it is ordered
that the applicant shall bear the cost of the respondents
amounting to R.9550/=(legal prectitioner's fee Rs.500/~-
plus other expensesks.l50/-), the same may be paid within

three months 6f the receipt of the order.

\P:\' B—-“ Y I-:_,.—-r"'
Member ( J )

/M.M./




