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Registration No, 793 of 1994

This the day of =1 Oelsben. 1994,

N Hon'ble Mr, S. Dayal, A.M.
‘ R.M. Tripathi, 3o Late Shri Sukhdeo prasad Tripathi
R/ o Crdnance House, 0.E.F. Hazratpur Estate,

firozatad 283 103 (U.P.).
sese o Applicant.

By Advocate Sri K.C. Sirha.

Versus

1. Union of India through Secretary,

ministry of Defence, New Delhi.

2. Chairman,
r Ordnance Factory Board,

10-A, Auckland Road, Calcutte-1,

3. - Shri B N Govindan,
. Addl. DGOF/ OEF Hqrs.,

G.T. Road, Kanpur=13.
eesovssce RespondEntS.

By Advocate Sri N.B. Singhe

ORDER
By Hon'ble Mr, S, Dayal, A.M.

2y The applicant has approached this Tribunal
Under Section 19 of the Administrative Tribunal Act,1985,

_ seeking the relief 'for quashing ef ordeng.dated 24.1.1394 and

4,5.,1994 and issuance of the direction to the respondents
7 toc permit the petitioner to work a8 General Manager, U.E.F,
B Hazratpur or tc adjust him in any one of the stati ongwhich

ha¥¢ been indicated by him in the representation dated

15,2.1994, 23.,3,1994 and 4,4,1994,

24 The grounds for seeking relief are saild, t o
be malice of respondent no, 3 because the applicant had
a .
polnted aut k#e number of irrigularitf&committed by the latter,

oo Soece e 2 =




R M

¥aising points of financial propriety in Material Management,
asking for written instructions in place of telephonic
instructions, the applicant's insist@nce for inquiry to

affix responsibility in Material Management and
Administrative cases which could have exposed favourites

of respondent No. 3, acceptance of appeals of shri Tejveer
Singh and Shri Giriraj Singh by gespondent no. 39pointing

out of irrfgularities in promotion/appointment\of Shri
Tejveer Singh, Chandraveer Singh, A.K. Kulshrestha, pooran
Singh etc.?ﬁg:¢atended to implicate persons close to.
respondent no, 3, the presence of respondent no., 3 and

DDG/G in applicant's meeting with respondent no. 2 in J
which the respondent no. 3 showed his bias, vindictiveness !
and unhelpfulness iﬁ not speaking & word, the respendent |
2's offer to the applicant post him as no. 2 in KmaBpur

and Muradmagar showed that the respondent No. 3, a classmate
of respondent no. 2,‘had already biased the mind of
respondent No, 2 againét.the applicent, th#fthe transfer

was made wittout administrstive exigencies, that

non acceptance of the applicant's demand to poét him at a
station of his choice, cetc. showed that the transfer

order was malafide, arbitrary and not sustainable in thé

eyeg of Ldw. The correspondence with the respondent no. 3
proves that he was véndictive and pr@judicedl against the
applicant was instrumental in issuance of the transfer

orders dated 24.1.1994 and 4.5.1094.

& The counsel for the applicant sShri K.C. Sinha

and counsel for. the respondents Shri N.B. Singh have been
heard. At the timé‘of hearing the counsel for the applicant

requested the under” bigned to call for the proceedings of
taff Posting'éommittee. I was not convinced of its
neeessity but I was told th.t the orders had already been

passed for keeping these records ready for scrutiny by
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the Tribunal at the time of the hearing and the cQunsel
for the respondents  had already obtained these records.
He was allowed to produce it énd refer to it at the time of’
his presenting his afguements and it has been kept as a part
or record of the case. 'The counsel for the applicant
mentioned that the applicant was transferred by an
order dated 24.1.1994 to the post of Deputy Director
ovnd e~
General Ordnance Board, CalcuttaA he was asked by a letter
dated 29.3.1994 to send his options regarding places to

which he could be posted. He was asked to hand over by

telex on 21.5.1994, The gounsel for the applicant

mentioned that the grounds of challenge are that the
order was arbitrary, it was malafide and that it was

discriminatory.

4. The first ground of which malcfide is elleged

is that the applicant was transferred inspitecof having’

achieved record out put as reported by him to the DGOF

and Chaeirman Ordnance Factory Board' on 21.10,093. The

counsel for the applicant also stated that shri S. Ramaswamy

was tansferred from the post of General Manager, Ordnance

Clothing Factéry)shahjahanpur)to the post of General

Manager Ordnance Equipment Factory, Kanpur, on making

representation that Shri 3. Sampat posted to Ordnance

Equipment Factory was junior to him. Howevep, the applica-
Mot by Soune prvcaiple W web follesed i WS coco Klomgle

nt stateskpaazﬂdao' his junior Shri R.P. Mishra amd J.S.

Nérang were posted as General Managers to OPF Kanpur

and @CF Sahajahanpur . He says that his juniors are working

as General Managers, Ordnance Factory, Bandra, Ordnance

Factory Dehu Road. He 'said that 4% choice postingswere

given to S.A.G. Level Officer in as many as.5 or 6 cases

ciped by him but the épplicant has not been accommodated‘ He

has also mentioned a§ an example of malafide that the

order placed for 5,25,000 meters of Cloth on Anglo French ,
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Pondicheri was rejected and-another -order was given to
Firm at. aw higher rate which Was subsequently not
agreed to by the Associated Finance, The Addl. D.G.O.F.
also did not like the applicanchs relucfance to accept:
his telephonic order for taking the supply of material
from India Cordage, Bombey , after théfﬁ?%%%gzzzw period.
He had reported?this case alongwith similar other cases
of material management to the Chairman by a D.O. Letter
dated 10.12.1993. The Additional D.G.0.F. was dls baksed
agaiﬁst the applicant becasue the applicant!s information
in advance about the non availibility of the material for

whic h the Additional D.3.0.F. bilamed the applicant

v : be wwode
slightly later and the applicant wanted an inquiry to  zemein

so that the truth codldiéggggzzgfd'The applicant had also
reported agbout the irrigularities in the promotions of
employees particularly sri A.K. Kulshrestha, Sri Tejweer
gingh, shri Pooran Singh and Shri Chandraweer Singh., All
‘these irrigularities were committed by the Ex-General Manager
Sri 5. Sampat who wasAcl s@ge to the Additional D.G.O.F.
The applicant had opined that the cases of illegal Gas
connection in the D.E.F.H Estate could only be discovered
bylhanding over an inquiry to Civil/police authorities

which would have exposed Shri Pooran Singh, Electrician,
and shri B.S. Chaudhary E¥X.D.G.M of the fadory, who
were close to the Additional Director General, Ordnance
Factory. As prooqsof discrimination the applicant had
written a letter about indiscipline of some employees to
respondent no. 3 but when no action was taken by him, he
referred t he matter to respondent no. 2, He has particulary
mentioned the insta&nce of Shri Tejveer Singh and Sri Girira]
Singh., In both these cases no action was taken by the
respondent no. 3 against the persons reported on but passed
favourable order in farour of such persons. '

S. The counsel for the applicant further stated

thét there was no administraetive exigencies requiring that
the applicant be transferied. The transfer -of the applicant
was a sbé&tary transfer, it was made at the behest of Tecpodant
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no., 3. The applicant was given an option to ga.ye an
alternative place for his transfer, He gave six options
which were not act:epted,’ﬂ'le fact that the options were
given shous that the trensfer of the applicant was not
an administrative exigencyes,

6e On the point of discrimination, the
caunsel for the applicant mentioned that the eption given

to the applicant by the respondent no, 2 during his personal
meeting that he could be posted as number no, 2 either in
ordnance Factory, Kanpur, cr in Ordnance Factory, Murad Nagar,
shoved that the ap;licant was being discriminated against,
The applicant is a senior S.A,G Level Officer and was
entitled to hold the charge of General Manager specially
because his juniors were holdivn the position of General
Managers of Ordnance Factory at Bhandara, S2hajshanput, Kanpur
and Dehu Road. The applicant in annexure-6 gave a request
for consideration for being posted at De‘lhi in 0,F Cell

or Export Promotion Cell, &3 General Manager 0,F, Dehradun

in June 1964 after retirements of Sri S.P. Malik at 0L.F
Sahajahanpur in plece of Sri G.,M, Naranj who was junior

as G.M, OEF in place of Sri Reama Swamy who was neking
promoted to the post of Senior G.M. as G.M, O,F Murad Nagar

or G.M. U.L.F, Kanpure The other grounds of discriminetion
are said to be favourable consideration given to 303

Tejveer 5ingh and Giriraj Singh & contrary to the recommen-
dations made by the applicant, another instance of
discrimination was givi,ng’\a posting to Sri S,.Ramasuwamy
5.G.M. 0.E.F, Kanpur, in place of Sri S, Sampat who was
shi fted of C.C.F Avadi junior to Sri Rama Sawamy. The

counsel for the applicant also mentioned in this connection

Commttre : 2
that the,\aff‘idauit of Sri Munnu Lal , Deputy pirector General

in Ordnance Factory at Kanpdr wE& filed WW
250 6
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on behal f of the respondents 4 fe is notferight persen
toc give an affidavit specially as allegations of discri=-
ninations hagtbeen made against the respondent no. 3.
Thus the para 21 of the counter affidavit has not been

_ properly denied, The respondents have mentioned in para
23 of the counter affidavit that the epplicant was given
his posting in U.P, 8s per his ranf in service but the
applicent did not accept the posting. The posts of General
Manalsl, Additional General Manager and Deputy Director
General ®yeall in the grade of S, A.G. It is mentioned by

. a o‘ﬁ\"_b(x AR
the reSpcndents that hﬁ»Anumber of suc.Asenior to the

applicant were working as Deputy Director Generals in Head
Quarters as well as Additional General Managerns in factories.

The instance of Sri M.M. Agarwal, Sri B, yidyant, Sti C.K,

l'-l“‘!vo
Kutagkwere working as Additional Geernal Managers,and STi
P \A'{M
A.K. Rastogi and 3ri D.K., Dey Sarker, had also worked as
wane qusted A

pdditional General Menager§x The counsel for the spplicant
conteﬁ’éd that if an Officer accepts such posting voluntarily
he may be posted to the post of Additional General Manager
or Deputy Director General. The counsel for the applicant
has also said that the respondents no, 3 was @ Member of the
Factory*and the recommendation should not have been given

weigwkage . an
weitege, He has mentioned that ﬂk&aappeal has been preferred

against the transfer order but the Secretary hes yet to
decide the arpeal.The counsel for the spplicant due
attention to para 5 of the rejoinder affidavit filed in

respons e to the counter affidavit of respondent no, 3 that

the respondent no. 3 was posted &8 Additional Director

General of Crdneance Equipment Factory, Head Quarter, Kanpur

and pursuaded the respondent no. 2 to transfer the applicant

PO R LR B 7
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he had extra influence with respondent no, 2 because he was
omd

a ElaSsmaﬁeAan associate out of office. The counsel for

€8 ' the applicant has alsc pointed cut that in supplementary
affidavit dated 1.8.1994, he has given the names of 8iX
juniors who were working e General Managers, Ordnance
Factories, He has also mentioned that the Ordnance Factory
Cell or Export promotion Cell , Delhi,kad Sri KE. Sikka o

Incharge Officer who is ranked below 100 in the list of

5AG Of ficers, He has also poinsed out that in-action of

e
L‘BSpDﬂdEﬂt NOo, 2 QHAI‘GPOL‘t of the applicant au__gainst the

respondent no. 3 regarding the case of Mgss, Anglo French
\7 pcndicheriA The counsel for the applicant has cited 1986

Volume 4 SLR Page 700, 1989 volume 6 SLR Page 245 and 1586
Yolume 2 SLR Fage 69 in fayour of the contentions presehted
by him,
Te The caunsel for the respondents heas
contended that the transfer iS noﬁ made by choice of the
Officers trans fered al though he may have been given an option.
ane o) priod
He has said that all the instances of malafide citedAafter
May 1993 when talex regarding transfer of the applicant was
issued, He& menticned that the posting Cummittee met on
18.5.1993 and a copy ©f the proceedings shows that the
respondent NO, 3 was remember, The PoSting Conmmittee was

only a recommendat ory body and the respondent NG, 2 was not

duty béﬁd to accept its recommendation. There is no asllegations

of malafide against the aythority compstant to transfer.

The actions @lleged. to hayve been motivated by malice were
actuyally administrative actions which were within the powers
of the respondent nO, 3 in his capacity as canpetant authority.

The c ounsel for the respondents alsc mentioned that post of
4o sk
Deputy Director General was equiva%lentkof Dzﬁﬁ@ﬁ%@ General

..0..'.
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' Manager asdit was for administration to decide as to

on' wheih post should the applicant be posted to, He
mentioned that citation did not apply to this case and
cdted A.I.R. 1993 SC 244, AIR 1993 SC 2486 and AIR 1993
SC‘605; He mentioned that the representation made to

D.G.0.F., and Secretory were disposed ofs,

8. . The issue cat of the above facts which are
required to be addressed to are whether there was any bias
or malice exhibited by Respondent no. 3 towards the
applicant, whether that bias er maliﬁe was material in the
recommendation of the staif posting Committee and in the

transfer of applicant from Ordinance Factory, Hazartput.

O% = As regafds the first issue, the instance given

by the applicant and the response of respondent no, '3

are relfvant. The personnel matters cited by the applicant
including the matter of Shri Tejveer Singh (Annexure 2)

do hot shows any bias. In the case of shri Tejveer Singh,
respondent no.'3 passed an order as a appellate authority
and unles§ the Government decided to challenge this order)
and therrder was provecd tobe without any basis, it

cannot fomm the basis of chahge of malice. However, the™
fact that the applicantcalled for a probe into fortuitous
benefit givem to shri Tejveer Singh.and term@d the action
of Respondent no, 3 as lack of support@ﬁgLi”fiiiiiﬁhyizjgii'
for which a protest was called for and lodgedx As far as
the other cases cited by fhe applicant including those of
éhri Giriraj singh, shri A.K. Kulshrestha, Shri Chandra
Veer Singh, Shri Pooran Singh and B.S. Chaudhary, it is
clear that these employees received benefits from the
prodecessor of the epplicant rather than from respondent no. |

and. the applicant's presumption that his reporting against

these employees aataganised respondent no. 3 does not «-
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establish any thimg more than an impression in the mind of
the applicant.. Thus in personnel matters only the protest
W

of the aplecantx Te jveer Singh's case could have led to

any agtagonism of the respondent no. 3 towards the applicant.

10. The difference of opinion in case of pumcfsases
and use of materials are more important in & manufecturing
enviropment. The difference o%-opinion on drill disruplive
app earsto have started on 16.6.93, on India Cordage supplies
with effect from April 1993, on Dosuti 0.G. and Blu@ with
effect from 27.8.93, and}oh material management“in
Hazratpur on 23,11.93 (Annexure 4=3) « The appliCant was
posted to Hazratpur on 19.6.91 and the performance of the
factory was very good during 91-92 and 92-93. The
relationship the applicant and the respondent no. 3
appearsto have soured around middle of 1993.- The respondent
no. 3 inhis counter reply to the allegations of the
applicant has shown that sewious difference of opinion

had come to exist between him and the applicant on the
matter of material 'management and purchase and the action
of the respondent no. 3 had come under adverse notice of

the controller of Accounts ss mentioned in supplementary

affidavit filed by the applicant on 7.8.94. Therefore,

oot Vached 1 e waivd o
a bias can beAJQMhihm& toAthe reéspondent no. 3 from June

1993. ' Another instance of the malice of respondent no, 3
is the offer of the respondent no. 2 during the meeting
in March, 94, between the applicant and respondént NGy 2
in the presence 9f‘respondent nos @ W as alleged by
the aspplicant tha£ he was offered no, 2 poistion of Apdl.
G.Ms in Knapur or Muradnagar due to the influence of
respondent no. 3 over respondent no. 2 as both were
classfellows and colleague. This allégation is based on the
premise that stetus of posts in S.A;G. scale was G.M. on top

D.D.G. and Addl, G.M., thereafter, and the postings could
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only be given on these posts based on seniority. This.
premise is totally faulty. The applicant could be posted

to any post in the S.A.C. Scale dependiné on the transferring
authorit%fg assessment of his_suitability for a post.
Therefore, his contention that offer of Addl. G.M.'s post

"announted to reversion or humi liation and showed the

existence of bias is not acceptable.

11, In order that the bias of respondent no. 3
could bring about the transfer of: the applicant, it was
necessary to establish that bias existed before it was

1* made and that transfer was the direct result of this bias.
It is clear from the precegding paragrephs that no bias
in functioning was alleged by the applicant before 1992-~93
and the performance of the factory for both the years was
highly satisfactory. The allegations were made by the
applicant in the latter part of 1993 whilé the recommendatior
for transfer was given by the staffPosting Committee
in the month of May, 1993 ifself. Hence! the existence
of bias at the time of meeting of the Staff Posting
Committee is not established. The applicant has alleged
bias against respondent no. 3 who was not the transferring
authority and at best was mewely: a m@mber of. the Staff
posting Committee. A Copy of the ppoceedings of the staff
posting committee shows that there were 'as many as seven
members sho deliberated on and recommended the applicant's
transfer. The prdceedings were drawn by Member, Persconnel,
and shows no disagreement amongst the members. Respondent
no, 3 wss one of the seven members and none of the other
membe%s was lower than the rank of Member Ordinence Factory
Board oﬂ;Additianal Director General, Therefore, the
likélihood of respondent no. 3 prevailing upon six other

members of equivadent rank to force a transfer of the
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applicant is not very high., Besides the staff Posting1
Committee appears to have had only a recommendatory roie
because its recommendations remained with the Director
General for quite some time and other alternatives were
also deliberated before the transfer order was asked to be
implemented by the Director General Ordinance Fattories
after one year of the recommendation of the Staff Posting
Committee. The applicent has _not been able to establish:
that the transferring authority was biased, An insinbation
has been made in the application and rejoinder affidavits
that the transferring‘authority was @ classmate and
colleague of respondent no, 3 but he has not been able
to show that the transferring authority has not excercised
independent judgement in this case. As a matter of fact,

he did give an opportunity for meeting to the applicant and

suggested some opgtions. Therefore, the bias of respondent

no. 3 could not have had a determining influence on the

transfer of 'the applicant,

125 The above findings do not preclude consideration
of any fresh representation of the applicant Lg-th€

by the respondents on i14# humanitariengrounds of the i
impending retirement of the spplicant and the heart
ailment of his wife for which he requires support of his

relatives af the fag%nd of his career after a life
{

of commitment and devotion to his job, But the forumfor
this action will have to be bilateral one of the management

and the employeeg.

13. As far as the application is concerned, it fails,

and none of the reliefs asked for by the applicant éan
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be granted to him by the Tribunal as neither malice nor
- » any statutory ban to the transfer has been established

by the applicant.

14 There shall be no order as to costs.

(So Dayal)
Member 'A!

3¢ 106




