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CENTHAL AUMINI STSATIVE TRIBUNAL
ALLAHABAL BENCH
ALLAHABAC,

Allahabad this the_S_tﬂE’day of __EjF:Q 1996

Hon'ble Dr. K,K. Saxena, Mamber ( Jud. ;
Hon'ble Mr, 0. S, Bawej dy Membexr \Admri.

e — - — i

Original Application No. 304/92

l. Akhil Bhartiya Soshit Karmchari -Sangh through
its Secretary Sri M.K. Chaturvedi, ‘A/a 35 years,

S/o Sri H.P. Chaturvedi, K/o 31/13 MNew Model Railway
Coloney, lIzzat Nagar, Bareilly. ']

2. R.S. Bisnoi, D«S.K. II, &/a 56-years, S/o Sri Kam
Saran V:I.shnOl, E/o 0-459 Kaj endra Nagar, Bareilly.

APPLI CANTS.

T e ——

By Advocate Sri T.S. Pandey.

Vseo

le Union of India through the General Manager,
N. E. Bailway, Gorakhpur.

2. Divisional Railway Manager, N.E. BRailway,
Izzat Nagar, Djvision, Bareilly.

3. Chief Personnel QOfficer, NeE.hailway, Gorakhpur.

4, Cheif Works Manager, N.E. Railway, Izzat Nagar,
BEIEillYo

5. Divisional Controllers of Stores, N.E. hailway,
Izzat Nager, Bareilly.

6. MAesSe harf., STy I.&t, C/G DoCiOQS&, Ne Ee f\ail"aY'
lzzat hacer, Ygrerllye

By Advocate Sri VeK. Goel N
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O riginal Application No. 527 of 1994

l. A.K. Srivastava $o Late Fameshwar Prasad Lal,
R/o Quarter No. 544 A Gaya .olonﬁ:auughalmai,

Distriet Varanasi.

2. JeN. Prasad $o Sri Jagdish Prasad, B/o Quarter
No. 1033 AB,S, Gayd . Golony, Mughal:sarai. Varanasi

o JeKo Sbo Lte R.P. Singh E/o New Shastri
Colony,r%larter »1186 AB, Mughalsarai, Varanasie.

4, B.Ke. Sing h S/o Late B.P. Singh, B/o Quarter No.751
B, New Bntral Colony, Mughalaarii; Distts Varanasi.

APPLI CANIS.

By Advocate Sd TeS. Pandey - T - oo

Vse

l. Ynion of India through General Manager, .Eastern
Railway, Calcutta

2. Divisional Railway Manager, Eastern Kailway,
Mughalsarai, Varanasi.

3. Senior Div. Personal Officer, Easte;‘n Kail way,
Mughal sarai, Varanasi.

4. S.D. Prasad, PassengerlGuaId) , Mughalsarai,
Varanasi.

5. Vikram RampPassenger Guard, Mughalsarai, Varanasi.

6.& Hcmbrun Passenger Guard, Eastern Rallway,
ughalsara Varanasi.

R ESPONU ENTS.

"?_
|
:

By Advocate Sri A.K. Gaur &
Sri Se.Ke Misra,

Original Application No. 696/9% i
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2.9 Ashok Sharma, A/a 37 years, o Sri J.P. Sharma,

By Advocate Sri T.S. Pandey

L.

2.

3.

4.

By Advocate Sri G.P. Agrawal.

le

2.

By Advocate Sri T.S. Pandey.

$3 3 it

All Indian Non B.C./S.T. Association Kota
Divisiona, Western Kailwaytthrough its
Secretary (Divisional) Sri Raj Kunar Thakur,
A/a 28 years, S/o Sri Rem Prasad, R/o House
No.201, Tadwada, Kotas

Rfo T 227/0. Railway Hospital Onmpnund. Eedglh.
Agraf Senior Goods ark)- .

L
———— - [ —— e

APPLICANTS.

Vs.

Union of India through Secretary, Ministry of
Railways, Parliament Street, New Delhi. .

General Manager, Western Railway, Church Gate,
Bomhay-ﬂ).

Di¥isional Rai lway Manager, Western B,eﬁ.-Lway, Kota

Senior Divisional Personnel Officer, Western
Railway, G/o D.R.M. Office, Kota. ~

RESPOND ENTS.

&

Original Application No. 962 of 19%4

R.K. Singh, Afa 56 years, §/o Late Sheodeni

Singh, R/o Kali Mohal aturbhuj pur, Moghal Sarai,
Varanasi, Guard Passenger. Eastern Railway,

Meghal Sarai, Varanasi.

D.N. Singh Yadava, Afa 41 years, S/o Sri Deoraj

Singh Yadava, h/o Village and Post Deoria, Distt. I

Ghajipur, Guaid Psssenger, Eastern Baz,lway, s 3

Maghal Sarai, Varanasi. :
APPLICANTS-

Sagte

Il

V5se

o ——

Union of India thrcSJh Secretary Railw.ax‘.-s f;
i.tt.t-.Pg.q-/— [
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By ﬁdvocate Sri T.S. Pandey.

33 4 33
Parliament Street, Ministry of Rallway, New Delhi.

2. General Manager, E_atern Railway, Fairly P.lace,
Calcutta.

3. Divistonal Railway Jhnago}; Eaatorn un,w
Moghal Sarai, Varamashe: - .: o aroci.

"4, Senior Divisional Personnel Officer, B stern

Railway, Moghal Sarai, Varanasie

[ ¥
=l

5. Sri Ranjan Kumar, Guard Fasseimpei, cesvern Eailwa

Moghal Sarai, Varanasi.

RESPONUENTS.

By Advocates Sri S.Ke Ley,
Sri S.Ke Misla,
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&.vil Contempt Application Nu»-., 95, of ~.19%

— —
k

: IN ]

Original Application No. 304 of 1992

e it

Akhil Bhartiya Shoshit Karmchari Sangh through
its Secretary, Sri M.K. Chaturvedi. >

APPLI CANT

Vs.

l. V.K.Garg, ODivisional kailway Manager, Nor then-
Eastern Railway, Izzat Nagar, Livisiong Bareilly.

2. Anjani Kumar, Distt. Controller of Stores, North-
Eastern Railway, Izzat Nagar, Division, Bargilly.

OPP.. PARTIES /! RESPONCENTS.

BY Advocate Sri VeKe Goel

e e
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C].Ull Contempt Application lwe. 138 of 1994
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By Advocate Sri T.S. Pandey.

Original Application No. 962 of 1994

l. RaK. Singh, A/a 56 years, S$/o Late Shivdani Singh,
R/o Kali Mohal," Chaturhhl.d pur, Moghal Sarai,
Varanasi. 2

2. D.N. S‘ngh Yadava A/a 41 gears, S/o Sri Deoraj

. Singh Yadav, resident and village and post Deoria

District Ghajiopur, Guard Passenger, Eastern Railway,

Moghal Sarai, Varanasi.

APPLICANTS.

Vs.

le J.K. Kohali, Uivisional Railway Manager, Eastern
Railway, Moghal Sarai, Varanasi.

2, Sunil Sharma, Sr. Divisional Personnel Officer, .

Eastern Railway, Moghal Sarai, Varanasi.

3. AsS. Upadhya, Senior Divisional @perating Manager,
Eastern Rallway, Moghal Sarai, Varanasi.

O-PP. PARTIES /RESPONIENTS.

By Advocate Sri A.Ke Gaure F

By Hon'ble Dr. R.K. Saxena, Member ( J )

These 4 O.A.s number 304 éf 1992, 527/94
696 of 1994 and 962 of 1994, were filed by
the different appbicants involving one and the
came question of reservation to Schedule Caste
and Schedule Tribe employees on promotion and
determination of their inter-se seniority. Since
the common question of law involved in all the
cases, ltliey were taken up together for decisicne

dhe civil contempt application no.95 of 19%4

arising out of 0.A. 304 of 1992 and civil

1} ' - 2 079 o 8 pg,é/n_.




~referréd to above-are being disposes of by one

33 6
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contempt application no. 138 of 1994 arising out
)

of O.A« 962 of 1994, care also taken up jointly

with the OsA.s. Thus, all these 0.A.s and C.C.A.s

coumon_judgment.

2. ! It would be proper to deal with the
facts of the cases in seriatum and thus, they are

being narrated case-wise.

|

. _
1.0+A 304/92 Akhil Bhartiya Soshit Karmchari Sapgh

e

and@amther Vs. Union of India and Others.

—— e —

' ‘

3. P This O.A. hias:_been filed by two
appliggnts namely Akhil- Bhartiya Spshit Karmchari
Sangh:"; through its Secr etary—Sri E‘.K._ Chaturvedi
and Sri E.S. Bisnoi, D¢SeKe, challenging the
promdtion of A.S. Bana, respondent no.6 and
seeking direction in the nature of mandamus
cnmindi‘ng the respondents no«2 to 5 to promote
the a--pplican't no.2 to the post of L.SeKe=I. The

LS
other relief claimgpwas that the respondents no,.2

&
to 5 be directed not to operate the rogster for

filling up the vacancysof S.C./S.T. employees if

the required pe.rcentage,is already achieved. 1t
was also claimed that the respondents be 0irected
not to give accerlerated seniority to S.Cs/o. .

D .!iiiiig‘?/h
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employees in any grade , cadre or scale and the
seniority be directed to be restructured. The
letters dated 26/%/91 and 1_2/3/9.1., annesures

are lowny &
6 and 7 respoctively,hh be quashed.

—— o — =

4, The facts of the case in vilef

are that the applicant nol is the registered
association of the railway employees of all
categories and grades belonging to non-S.C.

and non-S.T. employees;and the registered
Headquarter of the association is at AJlnor_.

Sri M.K. Chaturvedi, is the elected Secretary
of the association. The said association looks
after the interest of the railway employee of
the said categoriese The applicant mo.2 is

the person aggrieved of the order of promotion
dated 26.2.91 annexure=6, which was issued by
the respondents no.2 to 5 to ir’mntravention

of the settled principles of law. The applicant
no.2 had submitted representation but, with no
result. The applicant no.l had made representation

on behalf of all the memhers of the association
but that too yielded no result.

Se It is averred that the respondents

. no.2 to 5 are tryinj to make their own €onstituticn

)

7.! OGQ-QFQ.B/-

A
|




2 B

~been deliberately avoided to be iinpl'a:hented. * ) &

so far as the reservation policy was concerned.

The judgments which were pronounced by various

High Courts and the Administrative Tribunals, have

6. The case related to applicant no.2,

has been déscribed in para 4(XIX) of the O.A.

It is transpired that the applicant no.2 joined

as Juniox__ Clerk on 04.12.19%6 and was promoted !

as Senéox Clerk on 01.4.1966., He was made DeSeKe! @ ==
I1I onz_lﬁ.__.lo.'m and D,.S.Kq.‘;. II on 2443.89. The
requncr;ent no«6-A+Ses Ranaswas initially: appointed’

in the?departnent as Junior-Clerk 'on 30/10/83 and”

was promoted as Senior Clerk on 16/8/84, He was

furthe# promoted as D.S.K. III.E; on26.11.86 and

&
DeSeKellsd on 08.10.1987. The pmmo'tiﬂns ﬁ’iCh L

wel e given to respondent no.6, werﬁemade-m
the seniority of applicant no.2 and superseding

him in the guise of reservation. It is pleaded

that Sri A.S. Rana' Iespoment no .6 has been

illegaly promoted as D.S.K.-I on 26/2/91. The

- % 4
applicants, therefore, challenge the out of A '

promotion given to the S.C./S.T. employees and

L] i
I = T Y I e el i v T el
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then to determine the accerlerated seniority.

By this act of the respondents no.l to 5, anamoly

has been created ard \Ehe candidates belonging

\‘1 |
"}T_ ,‘."“"F?gtg/-
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to general category have been put to disadvan-
tageous position and great injustice has been

% |
don'i.h? them: Hence, this O.A. with the tims o

reli:éf s mentioned aboves: Y e

Te The respondents noi2 to 5 contested
the case by filing a counter-reply of Sri Padam-
Singh, bistrict (br;troller of Stores, Izzatnagar.
It has .Been pPleaded that:the respondents hadt:-
promoteduthe eligible 'uplsoyu:es.in accordance 7 -
wi th .‘I'_-the:rules and regulaﬂons framed by :thetion
Eai-lyay.-ﬁoard. It is demied'if the directions’
given by-the different-Bemches: of the Iribiinalys

have been flouted.

8. The respondents have pl ea;led"-tb'-at
the registered office of applicant no. is at
Ajtger and thus, 'the O.As filed at Allahabad,*
was not maintainable. It is also pleaded that
the promotion dated 26.2.91 and the seniority
list dated 01.4.90 are under challenge while
the O.A. was filed beyond the period of -limite-
ation. The resporidents have come with the
contention tha&t the application which is

filed by a Sangh, is not maintainable for the

simple reason that the applicant no.l had failed

to disclose the claa\s, grade, cat&gory of the
bq ¢oes g 10/~

-
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omployeassm whose behalf the application \{ b

was filed. In filing this application, Rule 4(5)(b)

of Central Administrative Tribunal(Procedure) Eules,
1987 have been violated and, therefore, the O.A.

was liable to be dismissed.

9. The respondents pointed out that the
O.A. 759/87 Laxnin Narain Vs. Union of India and

Others and O.A. No.292/88 Neela Kanta Reddy and

S Hpek i, Leniyrgl Liwsly ) Others Vs. General uanaggr(_Southerﬂ centrg}ﬂailway)
es 4 E o / 4 £ |
DEID LS ¢ and 14 others,were instituted before the Hyderabad
Ted 10 bullgBeialia Bench and the matter was referred to Full.Benchs -
3N O I CO Rk delaiiui

The poifts which were referred for consideration

36Ty

of Full Bench were, whether the. application ofi’o;r
40 point ro.ister system wvith carry-forward Rule
. Q

¥+ on promotional posts resultelin giving excess -

posts of SC and ST candidatess The other question

i.lil.' - 8

ref#?red to was, whether. the S.C. and S.Ts candidates

who have been promoted out of turn on account of
Teservation amd should rank junior to those employees
of general categories who were senior and were
subsequently promotede The third point was

whether the employee who secured acceleratea
promotion on account of reservation, was entitled

toc count his seniority foom the date of his promotion.

:
1
3
=l

Ine same questionsarose in the case 'Durga Charan

Haldhar and others vs. Union of India angd Otherp
s

l)? "”'ng'll/fﬂ
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before the Calcutta Bench and the decision was
rendered on 21.2.94 and it differed from the

view taken by the Hyderabad: Bench.

- —

10. The respondents claimed that out
of turn promotion of S.C./S.T. candidates and
determination of seniority,. was done in accordance

with the rules and regulati:ns. As regards the

case of Sri A.S. BRana ie:=concerned, it has been

averred that Sri Rama was promoted as+=Senior ru-

Clerk against reservationm quota. Since there

was no S:T. employee available except Sri Rana,

and, therefore, he was promoted:against ‘onen_-mst..w'k?&ba('
was Iéserved for the said:categorye It is furthered

that on account of promotion against reserved quota

of DeSeKeII, Sri A.S. Bana got seniority on the

basis of the date of promotion and thus, there

was no illegality anywher e.

lle. The applicants filed rejoinder in which
bt was ass.erted that promotion by way of reservation
confers only a benefit of promotion but it did not
confer the person so brcmoted any seniority. About
maintainability of the O.A. on behalf of the applicant
no.d, it has been averred that the perscrc who were
affected by any order of the respondenis and were

working or living in'the territorizl jurisdiction

L)

i
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of Allahabad Bench of the Tribunal, they would

“
certainly fileg the case before the Allahabad

Bench. Besides, it is also stressed that the

- %o

association is a registered association and is - .

|
duly empowemdto represent the enployees who are -

its membey. Other facts are the same which were

given in the 0.A.

(II). @QJA. 527 of 19%, A.Ks Srtkvastava and Others

Vs. Union of India andiOtherd: - . .0 cab
12, Y This O+A. has been filed by 4 applicants

seeking the relief that the impugned ordersdated.
24.3.9h(annemre A-1l) and the letter dateqirl.?.?,_a__.% .
(annexure A=2) which deal with the list of Guards
who were eligible to appear.in the test for Mail/

o

Express Guard posts and about-rEZ#iority, be-qgaéhed
and 1o direct the respomdents to act in agcordance
with the circulars dated 27/2/89 and 16.€.92.

The third relief claimed was-that the interim order
which was passed in'0O.A. 628/91 Rajiv Kumar
Chakarvarti and other Vs.Union of India and
Others',directing to follow the principle. laid .
down in thes circulars dated 16.6.92, be observed
and the seniority list dated 30/3/88, 30/8/91 and

SL.l2,91, be quashed.

D‘E t....pg.l.?,/..
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13, The facts of the case are that the
applicants were working as Passenger Guardsat

Mughal Sarai. They belong to general category:
They further averred that initial appointment
on.the post of various categories of Glua.rds used
to be made as Guard 'C's The promotion was from
Guard'€' to Guard 'B' and next'promotion was to

the post of Guard 'A' /o :Subsequently, ‘the nomen='

claturé was changed and “the postsof Guard 'C' oot o

were described as the post of Guard-Goods trains. -
:

Similarly, Guard "“B':éategory 'was Known as Guard

of Passenger trains while 'Guard 'A' category was

- known as Guard of Mail/Express trains. In the

year 1972 ,the promotion‘to Guard Grade 'A' Wer € fcqurid

to be pade. The applicants were working in' B!
Grade -ﬁhile the respondent no.4 to 6 were working
in 'C' grade. The applicants were not selected
while the respoondents no.4 to 6 were selected
against the reserved vacancies because they belong“;
to the category of S.C. The quota of percentage

of the reserved category was also increased. Thus,

the case of the employees who belong to the general

Category,was adversely effected. The respondent no.

1, 2 and 3 ignored the dictum of Allahabad High Court

in J.Cs Maulick's case that the reservation was

e



: related to the appointment as against the post

or in.the category but it was never connected

with the vacancies. :

L 14, The applicants contended that the

benefit of 40 point ro;star should be given only

| SRRt at the stage of initial appointment but, the:

: respondents are giving double benefits to the

LA Lile yResUs reserved category employeesby fixing the;postsy
& i, Lhepeatie , at the initial stage of ;appointment ;and, themeafiter,
i ¢ 2lsc eonte... at the stage of promotionslso. It is also: contended

framers ot that it was never the intention of the framers of
b

ehallc dng @llothese  the Constitution. : Therefore,.uchallenging &ll cthese .

Ao o pariieel oo points in general and annexulie=liand -2 dnmpanticular,
| this O.A. has been filedwA. © Fi1 ed
1557 The respondents filed counter=reply
| cor = TR of Chandrama Singh, D.P{&rand contested)the case. j
1. | |
7 o lzer L The grounds taken are similar as were taken in the B

O.A., N0.304/92. It is éverred that the reservation ;
' : : quota which is determined keeping the ratio of ;‘
population in view, has :been adhere:'to at the |
stage of 1nitial appointment as well as at the 1’

time of promotion. The out of turn promotion

of S.C./5.Ts candidatas is supported on the mint

.., - S b p—

of extant ruless It is also averred that the

seniority has beer determined in accordance with

e - y | '
W ~
J
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the rules or the decisions of the Courts. The

O.A. is said to have been filed after the

limitation was overe. 13 mitati o

'

-
- e

——— —— ——

led rifoi 16. ‘ The applicants filed rejoinder,
4 scdoxed reiterating the facts as were disclosed in
thE OtA- |
D _Non Seli/ Sedas + AIID)sc 4. aull
’ P, -
Other s. ok 2@Us. Union of India and Others. Us. Unici
— — .__-".E.-_—___.—.____—________- ————————
e, thel apr nt H2a LnlTelf cacs Ajain in this case, the/ applicant mo.l in ti}
::. .
bseociatidn whiddesrtlie _.,.j..,sell Indian Non=8.Cs/5: Ts: Associ:latiéh- while the . 4
ok < applicant no.2 issa:Senior Goods Clerk and: ar s.82 1 3
!
') .cmember of Association-the applicant no.l. The Lion-1
e ~same questions of accelerated promotions of 20y
S.Cs/SsTe candidates and accerleratedeseniori ty Leswan '
: - |
is in dispute. The relief claimed inithis cas@ ne_xel I

tid s é’hat the seniority-list dated 0B+3%94 published 'it; |8

by the respondent.no.3 be quashed with a direction

that it should be recas$. The gquashment of

g
order dated 29.7.93 annexure=l, be-directed.

[ 8
18 . The applicants have come with the case

that the respondents are deliberately issuing

Promotion oraels of the employees belonying

to S.C./S.T. community in violation of the orders

Lo =)
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of the Tribunal and even of the Hon'ble Supreme

g

Court. Such an order is said to be annexure=7,

dated 25/11/93. Besides, the respondents hase ' °

_also determinedthe seniority vide order dated

16/6/92 which was modified and coriecled vide
letter dated 29/7/93. This seniority had been
recast ignoring the settled principles of law.

The said ordersdated 29/7/93 and 28/9/93, have

been brought in the form of -annexure-1. "~Heﬂ€e?f=**ﬂtl -

this O.A. with the'above mentioned relief, has'' -~"¢

been fil e@.

19. " The reppondents contested the case’

by filing ‘the counter-reply in the name of Arjun
Tabiyar, Senior D.P.O. . The grounds taken aré °
that this Bench has no jurisdiction and that the
seniority list was prepared in-accordance with®*
the decision rendered by Full Bench of the Iribunal
in the case 'V. Laxni Nafayan and Other.;. Vs. General
Manager S.C. Railway and Others 1993(24) A.T.C. 420'.
It is also contended that the association is not

¢
a juri s’iict person and an aggrieved party and thus,

the O.A. is not maintainable. It is, however, stressed

that there is no merit in the case and it be rejected.

Ne regjoincer was filed.

L)
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(IV)e 0O.A. 962/94 B.K. Singh and Others Vs.

Union of India and Otherse.

y applickn o . Of these two applicants, the applicant

no.l was initially appointed as Guaid giade 'S on

- - - -
it vl WL "y

9
Ipiownted 3 16.1.64 while the applicant no.2 was appointed-as fedho~
V3 ey o
07.2.1978. The : of different sategories
Q,
coamon o e of Guards werg changed on the recommendation of the

. & |
5ot foomee@iel. ) Pay Commission, which was'given effactﬁtn:ﬁéthﬂ.;'i%ﬁa |

| 2= ewoame ous . As disclosed earlier, these categories became Guards
) Buards Goods-tr_ain, Guards Passenger trainsand Guards:Mail/
Y wassgiveDd Express-trains. The reservation policy was given
181 sase o effect to but ignoring:the decision in thei case.of
B <=5 S JoCe Maulikk's and of.the Tribunal in Virpak.Singh
TSI E Chauhan's cases It is contended that inspite of

» 2583 aforesaid judgments, the respondents no«2:to-4 were

continuously issuing the seniority list without

o]
ki

s SENL L following &he principles of law. All thesseniority
lists dated 30/3/88, 30/8/91 and 31.12.1991 are
fictitious and deserves to be quashed. The reason
advanced is that the accerlerated promotions welre

given and similarly was given accerlerated seniority. ?

21 It is contended that the respondent no.5

who belongs to reservea cocumunity, is jurier to the

applicants Yet, theliespondents selected him

I‘, g T .......pg._‘l_g/_
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(respondent no.5) for the next promotion. The

respondents were never required to appear inwusi o

q
the examination/selection held intgeview ofi helo . ww i

the letter dated 24/3/%4., Consequently, the (ir
said letter dated 24/3/%4 is violative of = ¢
principle of natural justice and is hit by ©' .«
the Atticle 19 read with Article 14 of the « - -
Constitution. Feeling aggrieved by the saidsiav:

orderg, this O.A. has been filed. helsn ER1 0l

22. The respondents contested the case .-

by filing: the courter=reply. "tI'tis: contendédthat - -

i
&
1
I=g

the O«A. is misconceived, incorrect and ‘time<barred.

made asourcinoThe promotions are claimed to.chave been made @gcording « -

L3t 186 -
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to the rules. Similarly it is claimed that thé=
seniority lists dated 30/3/88,i 830/8/91 and:31:12.91
are ullade correctly and widely:circulated. »Itiis

al so pleaded that no doubt, tire respondentino.Sfwas
junior to the applicants as Goods Guard but when

he was promoted as Passenger Guard, he became senior
because the applicants failed in the selection for
the promotion as Passenger Guard. In the subsequent
selection which was held in the year 1989, the
applicent no.l cealified end selected but, applicantt

G
Nno«2 again failed , _‘!.\l.ltimaiel*, he could be selected

1)

21 L sneepg, 19/
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in the selection which was held in the year 1991,

It 1s, thorafo‘re, contended that there is no

illegality.

23,

munfar-raply supporting the legality of his
promotion and of the seniority. No rejoinder

wad filed by the applicant.

(V) CeC.Ae Noo 95/94, Akhil Bhartiya Shoshit

24,

in which the order é&s regards the interim relief

was passed on 27/4/92. The order is as follows;

Karmchari Sangh through its Secretary
Sri M.K. Chaturvedi .Vs. V.K. Garg and another

s 19 3 < | f

The respondent no.5 also filed the

This C.C.A. arose out of O.A. 304/92

®Issue notice to the respondents to show cause. .
Let counter-affidavit be flled within 4 weeks.
Hejoinder, if any, may be filed within 2 weeks ‘
thereof. List this case for hearing on admission
on 7th Augtst, ,1992.

By interim measures, it is directed that the
promotions which may be made hereinafter will'not "
be made beyond reservation quota of S.C. and S.T.
so far this category is concerned all the promotions

"will be made in accordance with the directions,
dated 20/4/84 given in the case of J.C. Malik Vs.

U.O.I. and Others decided by Allahabad High Court
reported in 1978=SLJ page 401,.%

L 1is seid that because of the_ clericdl
A B

error wordd *not' could noct bhe written in between 'made
. T

P T ¥
; ; &1 sy ¥ b

el e me 1’-.'_~JC:|'”*]'. HWaen the apa)iman
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detected this mistake, it was ordered on 17/2/93 that

L

i worll *not' be added accordinglye The correc=

tion was, therefore, carried out on 18/2/93.

— = - e

2. It is said that the opposite parties
committed €ontempt of Eourt by not obeying the

order and promoting Sri Ham Surat, Office Superintendent
II to the post of Office Superintendent I, vide order

dated 31.5.93 and Bachchu Lal on 04.5.93. It is,
therefore, urged that the opposite parties be punished

for the contempt of the Tribunal.

26, The C.C.As. has been contested and opposite
party no«2 filed the counter-affidavit denying the
allegations. The different interpretation given

by the different Benches of the Tribunal, ‘have been
pointed out. It has been urged that the Full Bench
Judgment of Hyderabad and Galcutta Benches were there
and the opposite party had done accordingly. It is,

therefore, claimed that no contempt has been done.

27« Sri Me.K. Chaturvedi filed rejoinder,

rc¢'tzrating the facts.

iVIJ CeCeAe No o 138/% in O«As 962/94, ReKe .ii.ngh

and another Vs. J«.K. Kohali and Others

- -

28. This C.C.,A. 138/94 9rose out for

\(- | vss00aPge2l/-
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non=compliance of the order dated 01.7.94 which

was passéd in Q.A. 96?/94- The ord.r which ns --=.I

—

"Heard Shri T.S. Pandey; learned hounsel. fo.r
the applicant on admission. Adait. .
Issue notice to the respondents to file C.A.

within 4 weekss B.A., if any, be filed within 2 weeks
thereafter. The counsel for the applicant statu

at bar that the respondents are going to make
promotions in violation of the law laid down by

this Tribunal in the case of V.P.S. €hauhan Vs,
Union of India and Others in O.A. no. 647/86, I1f,

that be so, the respondents shall be restrain{od
for making promotions in violation of the
principles enunciated in the said O.A.

List this case for order/direction on 26/8/94.%

‘I-I‘

The applicants have filed this sontempt
application with the allegation £hat the epposite parties
no.l to 3 did not comply wi th the order and made
illegal promotion of Hanjan Kumar and thus, liable

for being punished.

28. The opposite party no.2-Sunil Sharma filed
counter-affidavit, denying the allegations. One of the
applicant Sri DN, Singh filed rejoinder, reiterating

the factse.

29. We have heard Sri T.S. Pandey on behalf

e ]

of the applicants in al)l the caszs and S/Shri V.K. Goel,

A.K. Gaur, G.P. Agraval and S.K. Misra on behalf of ;

the respondents. We have perusei the record as well , |
\TJ .o nt-tip:'j.:z?/_
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30, From the narration of the facts of

all the cases except Civil Contempt Applications,
it is revealed that the main question of dispute

is as to whether the reservation policy is appli-

"

cable in the matisr ¢ n: Whan accerl erated
promotions are given to the employees belonging to
the reserved community.Lthe question arisesif such
Lhovdd
promoted persons de get accerlerated seniority.
There is also the question if the reservation is
against the vacancies or the posts and what shall
be done to such promotees if the promotidn is given
in excess of the required percentage. It is also
a question of dispute as to what should be the
dead-line for the promotions beyond the prescribed

per centage.

m%
31. The technical obj ections‘;that the

cases are filed after the prescribed period of
limitationjand two of them namely O.A. 304/92 and

O.A. 696/94 about their maintainability on the

ground of being filed on behalf of an association,

are also taken. We shall dispose of these technical
v foit :

t‘.’:l:b-t-‘?—a-lb-M

guestions first.

32. So fer és the point of limitation is

concerned, same question of perennial dispute and

of great importance.such @s the reservation in

S8 *evesscePg.23/-
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promotion, accelerated seniority if accerlerated
promotions are given,and the significance of the
promotions if they. were granted in excess of t-“i- ’

prescribed percentage, have been raised im these .

OsA.sy These are th:!" such matters for which no
limitation can be prescribed. We are of the

view that these O.A.s are not barred by the

limitation.

33. | The second objection raised is that

in two of the O.A.s namely'304/92 Akhil Bhartiya
Soshit Karmchari :’:‘»Angh Vs. Union of India and Others'
and'0.A. 696/94 All Indian Non S.C./S.T. Association
Vs.Union of India and Others' have been filed besides
the aggrieved person, by the associationsand since
the compliance of Rule 4(5)(b) has not been done

they are not maintainable. In this connection,

we shall examine the words used in Section 19 of
Administrative Tribunal Act, 198%. This section

deals with the procedure of making applications to

Tribunal. It reads;

"Application to Bribunals _ (,) Subj ect to the

other provisions of this Act, a person aggrieved
by any order pertaiming to any matter within the
jurisdiction of a Tribunal may gpake an applicaetion to
the Tribunal for the redresszl of his grievance.®

The words "a person aggrieved' are of

1"1;'."/-
;ii"'F E'Iht

great importance begiuse the interpretation of these




— S

M — -

$: 24 3 (\

words will dispose of the controversy which has N

been raised. In this connection, the view expressed
by Justice K«N. Goyal in his book, ' Commentaries on

the Administrative '[r.lf._bgnals Act:1985, '1Ind Edition
e NALL SRRl RS TR AR S

‘-19‘-30 page 324 may be of guidence, He had expressed
the view in the first edition that sometimes, parti=-
cularly in matters relating to seniority and promotion,
wher e la;‘ge numbers of officers are involved on one

or both sides, it may entail considerable practical

difficulty in impleading all the officers concerned

by name. It may not be possible for the petitioners
belonging to one category to contact all officers
s$ailing in the same boat. In such cases,it may

certainly be convenient to invoke the principle

and procedure of Order I, Rule 8, CPC, even to |

applications under this Aect. He had referred the

decision of Supreme Court in the case 'Akhil Bhartiya | l

Shoshit Karmchari Sangh Vs. Union of India (1981)

l S.C.C, 246' in which the writ petition had been

held maintainable even when filed by unrecognised .. t
Frow~ |

associations. Bp the name of the petitioner in

this case, it appears that it is &8he same association g

which haj%\filed these two O.A.s namely (%:A. 304/92 and

=

Once
O.A. 696/94 before the Tribunal. When it is cace

ol e W e d

g

held that the petiticns may be filed and were —Rald

—d

maintainable even if, they wereinstituted by

Unr etl stered @c<sociagicn , %€ find no ... .-.-E3925/"
l .
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force in the obj ection raised by the learned

counsel for the raspondants.

" 1..«., ‘i i:g_l r
34. It hu'clao bun pointod out that

e — —

compliance of Rule 4(5)(!:) of CQntral Adnini strative
‘Irtbunal(ﬂrocedurt) Eulns, 1987 has not been

complied with. 'nu Rule 4 (5)(b) reads;
®(b) Such permission may also be granted to

an association representing the persons desirous
ef joining in a single applimtion provided, however,
that the application shall disclose the class/grade/
categories of persons on whose behalf it has been
filed:(provided that at least one affected person
joins such an application).®
A perusal of this rule points out that
this congdition is necessary to find out if the
permission can be granted to such an associatione.
wdas—
In the two O.A.s in which the assod.ationho-f one
of the applicants, it has been stressed that
association was formed for the purposes of pro=-
tecting the rights and interest of the members
of the association belonging to general caste
community against fin-due privileges and benefits
which 2re being given to the reserved community
at the national level. It also clarifies that all
classes of employees are the memkers of the associatione.
Thus, we do not see any rationak behind raising

objection that the two OsAss namely O.A. 304/92 and

D.A. 69C/94 were not maintainable. We, the: afore,

\ /
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ﬂnItStL!Jl 65" wer e rendered by theirx Lo.rdships

¢ 26 :3;

reject the technical objections raised on beha;lf

of the respondents.

35. Now, we come tc the basic iss;la

which hag been rzized in all these O.A.s. Some
of the points were not clear till the decision

in the cases ' R.Ks Sabharwal and Others Vs. Btate

of Punjab and Oth 19 SLE 791' and 'Union of

India and Ors. Vs. Virpal Singh Chauhan etc.1996(1)

of Supreme Court. The determination of percentage
of the reservation quota has been dealt ;a'.th in
Sabharwal's case and it is observed that it shall
be related to thg population of different communities.
Thus, the reason of percentage of S.C. and S.T., cannot
be made a ground by the applicants in their cases.

It has also been clatified by their Lordships of
Supreme Court that reservation shall be against

the posts or cadre and not against the vacancies.

The decision in K.K. Sabharwal's case was given

on 10.2.95and thus, this principle shall be
applicable prospectlvely from that date. In such

a situation even if A®n rary go the said principie
was done prior to the said date, it will have t

be forgetter.. Similarly Y, the view was expressed thal

even any promotion was made in excess of the prescribed

percentage, il has tobhe igncreds. The reasons caoviriced

.. i
- R e
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by their Lordships in Virpal Singh Chauhan's case

clseas follows;

*It is not possibie for us to say, on the material
before us, how and why the said situation has come
about. It may be partly because the rule now
enunciated 1n h.Ke 3dbharwal was not there and was
not being followed. It may also be that such

a result has been brought about by a combined
operation of the factors mentioned in (1) and

(ii) abovee. The fact remains that the situation
assuming that it is what is described by the gen=-
eral candidates~-cannot be rectified with retrosp-
ective effect now. The Cons$titution Bench in
R.K. Sabharwal too has directed that the rule
enunciated therein shall have only prospective
operation. So far as the present appeals are
concerned, it is sufficient to direct that the
Bailway authorities shall hereinafter follow
Kules (i), (ii) and (iii) stated in para no.28)
with effect from the date of judgment in

R.K. Sabharwal i.e., February 10, 1995.*

In this way, the answer to the problem
has been given by their Lordships and it is that
we will have to sit contended whatever has been done
prior to 10/2/95. This situation may arise so far

as the reservation against vacancies and excess

bl
promotion to the prescribed gquota a{ﬁe related.
36, Before we deal with the other points
raised in the matter, we woulcd like to go thiough
para 2 of thc case of Vir Fel Jinghh wnauhan's case,
which has been referred to by their Lordships in para

]'3 [] - : . ]-"i hr:: rll:l-;.-_,- D 1'_; ':_-:'..inr-l.. i ra :;‘3 Of
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b
of the said judgment in extenso so that the position
may be made qx_ite”clear- It readsi

L ]

®"The Consti thtion Bench has, however, made it clear
that the rule enunciated by them shall operate only
prospectively(vide para 11). It has further been
held ¥n the said decision that the ®"percentage of
reservation has to be worked out in relation to the
number of posts which form the cadre-strength (and
that) the concept of'vacancy' has no relevance in
operating the percentage of reservation®.(As a matter
of fact, it is stated that this batch of casews
were also posted for hearing before the Constitution
Bench along with RsK. Sabharwal batch of cases but
these cases were deli nked on the ground that they
raise certain other issues which did not arise in
KR.Ks Sabharwal). Be that as it may, as a result
of the decision in R.K. Sabharwal and the views/ -
findings recorded by us hereinaboves, the following
position emergess
(1) Once thqnumber of posts reserved for being
filled by reserved category candidates in a
cadre, category or grade(unit for application
of rule of reservation) are ‘filled by the
operation of roster, the object of rule of
reservation should be deemed to have been
achieved and thereafter the roster cannot be
followed except to the extent indicated
in para=5 of H.Ke Sabharwal. While determining
the said number, the candidates belonging
to the reserved category but selected/promoted
on their own merit (and not by virtue of rule
of reservation) shall not be counted as
reserved category candidates.

(ii) The percentage of reservation has to be
woIked out in relation to number of posts in
@ particular cadre, class, category or grade
(unit for the purpose of applying the rule of

reservation) and not with respect to vacancies. &

\iii,) S far es Railway Guards in Hallway

service are concerned that is ihe only category
we are concerned heredth-the seniorijty
\\ 1!!:0;...?)3.29/
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position in the promoted category as

between reserved candidates and general
candidates shall be the same as their
ibter-se seniority posittion in Grade'(C
at_any given point of time provided that *
at that given point of time, both the
general candidate and the reserved categody
candidates are in the same grade. This rule
operates whether the general candidate is
included in the same batch of promotees or
in a subsequent batch.(This is for the
reason that the circulars/letters aforesaid
do not make or regognise any such distinction).
In other words, even if a Scheduled'Caste/
Scheduled Tribe candidate is promoted earlier
by virtue of rule of reservation/roster than
his senior general candidate and the senior
general’ candidate is promoted later to the
said higher grade, the general candidate
regains his seniority over such earlier
promoted Scheduled Caste/Scheduled Tribe
candidate. The earlier promotkon of the
Schedul ed Caste/Scheduled Tribe candidate

in such a situation does not confer upon

him seniority over the general candidate
even though the general candidate is promoted
later to the category.®

Reading of this observation dispels all
the doubts and solves all the problemns. It is important
to note that Virpal Singh Chauhan's case is also a
case of Railway guardses The same questions which have
bezn raised in the O.A.s before us, were operating in
the case of Virpsl Singh Chauhan's case and thus, law
iaid down by their Lordships is binding ocn all of us.
since, the guide lines which have been laid acwn in 1l

decision of H.K. Sabharwal's cése are appliczhble | %!

\') 411-1;1..;’;;‘_’".
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effect from 10/2/95, the legality or propriety

of any action done prtior to that, cannot be
questioneds In the present cases before us

where it is a question of promotion or of
accerlerated seniority, it relates to the

period prio:r‘ to 10/2/95. Thus, it becomes
unquestionables The result, therefore, is that
no relief can be granted to any set of the appli=-
cants in any of the cases. Thus, all the O+Aes

no .304/92, 527/9%4, 696/94 and 962/94, ade di smissed

at the stage of admission itself.

37. The Misc.application no.2571/95 was moved
in the O.A. no.304/92 with the prayer that the order
dated 27/4/92 be modified in the shape of the order
dated 09.5.94 passed in O.A. 696/94 and be made

applicable to North East Hailway, Izzat Nagar, Bareilly.

38. wWe had postponed the disposal of this
application till the matters were heard on merits.

Now, we have finally disposed of the O.A. 304/92 itself
and disnissed the samep This misc.application, therefore,

becumes infructuous.

394 Mi’l. we lakne e vl ':tt:rlf:Lt iﬂt 93/9‘4 in
O.A. 304/92. 1t has been contended that the opposite

partic: liberately sivuted the order which was passed
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by the Bench on 27/4/92. The words of interim order
are already given. The order, however, says that
the promotion which may be made hereinafter, will
not be made Jeyond reservation quota of S5.C./S.Ts &

-

So far as this category is concerned, all the pio-

=]

motions will be made in accordance with the directions

dated 20.4.84 given in the case of J.Ce Mallik's Vs.

Union of India and otherss In the case of J.C. Mallik's
the view expressed by the Allahabad High Gourt, was
that the reservation of S.C./S8.T. candidates has to

be worked out with reference to the posts and not

with reference to the vacancies. This decision was
appealed agsinst before the Hon'ble Suprane‘ Court,

The point was, however, incidently considered in

R.K, Sabharwal's case and it was held that the
reservation shall go with the post and not with
the vacancy. This judgment was given on 10/2/9%.
In this way, the finall=ty was given to the view
only recently. Before the decisions which were
rendered by the Hon\ble Supreme Court in R.K.
Sabharwal and Virpal Singh Chauhan's cases, the
actual position of law was fluia. 1n view of these
fatts, it would not be prnqu to start with the

contempt proceedings against any person.

40 . In the present cece, the opposite

par ties ‘have denied any contenpt having been

[\
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committed by them. It has been asserted by them

that they had beem following the law which was

b

laid down in various decisions of the Hon®bké

;k.iih’ |‘

Supreme Court, High gourt and TrAbunala” They! & T hd0)
have I . - |
being taken by the Full Benches of the Tribunal.
It further supports that whaﬂ';' the certaintity

of law is not clear, it does not make out the case

of contempt. . | |

= .

4).  similar is the case in C.C.A. 138/94.
In this case also, interim order was pass:ed on
Ole794 restraining the respondents from making
any promotion in violation of 'l:h«a-T principle
enunciated in O.A. 647/96. Again it may h:ava

to be repeated that this question has been

decided finally now in R.K. Sabharwal and Virpal

- —— — 0 g A

Singh “hauhan's cases and the principles were made
effective from 10/2/95_; and thus, it would not be
expedient in the interest of justice to take any

action against the opposite parties particularly

. ] p—
i — .

when the legal position was fluid. Both the
CeC.Aes are, therefore, dismissed and tne notices
issued in both the C.C.A.s are discharged.

\ , -oo-..c-fl_'_}-33/-
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