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Allahabad ; Lated this 2y, th day of sudvhey , 1997
Original Application No,646 of 1994
pistrict ; Varanasi
AN e
Hon'ble Mr. L.S. Baweia, A.M.
Bishwangth Frasad Tiwari,
son of Late shri Erij Narain Tiwari,
Resident of Ca30/38-B, Maldahis,
Varanasi,
(By shri sanjay Kumar, Advocate)
e « o o Applicant
Versus

1s Union of india through the General Manager,
N,E, Railway, Gorakhpur,

2 The Financial Advisor and Chief Accounts
Officer, N,E, Railway, Gorakhpury

3% Chief perscnne)] Cfficer, N E, Rallway,
Gorakhpur,

4, General Manager, Rallway Electrification, E
(CCRE) , ﬁllahabad F

(By shri A,V, srivastava, Advocate)
o o o o asft€spondents

By Hon'hle Mr. D.S. Baweia, AJM,
This OA has been filed praying for the following

reliefsie

(a) to ussue a direction to the respondents not to
change the calegory of the applicant from Fengion
Cptee to Contri bubory proyjgent Fund Optee,

[b) to issue a direction to the respondents to pay the
applicant hig pengion month to month regularly,

(¢) to direct the respondents to pay the applicant
arrears of pension w,e,f, August, 1992 ﬂll date
with interes of 18% per annum,

¢

 m— ”




2=
% The agpplicant retired from seryice on 31-7-1992
while working as Assistant Commercial Superintendent,
North Eastern Railway, Varanasi, The applicant joined
Rai Jway serviig in 1956, The pengsion Scheme was
introduced fram the Railway in 1958, As per the Railway
Buaréslatter dated 8=5-1987, options were called for
from the employees to change either from Contributory
Provident Fund sclﬁm to pengion scheme, The options
were to be exercigsed before 30-9-1987, This letter

provided that those of the employees who had not exercised

ahy option specifically to continue on the Contributery
Profident Fund Scheme, will be deemed to have come .over
to the pension gcheme, The applicaht gave his option

on 20=9.1987 to continue on the Contributory Provident
Fund Scheme while working under the General Manager,
Railway Electrification, Allahabad, However, on the same
date, after few hoursg, the applicant withdrew the option
subml tted earlier to continue on Contributory Frovident
Fund scheme, After exercising of option for pension
scheme, the regpondents withdrew the amount of Govt,
clantribution to the provident F und as provided in

Para 4,2 of the Ral lway Boarqf‘ilettor daled 8=5-1987 as
per the order dated l=4-1990, Further, as per the letier
dated 02=-7-1992, the applicant was asked to complete the
forms and other fzﬁgn%&ities for his pension, These forms
duly filled in/submitted by the applicant and the other
assoclated formalities were also completed, However,

to the surprise of the applicant, on &azg_gggéqggter
retirement, he received on 3-8-1992,40f Rs3254699/- for
the provident Found, which included contribution of the
Government, Since, the cheque included the pProvident
Fund Contribution of the applicant also, he accepted the

cheque, under protest, The applicant made a repreuntation'.‘

dated 27=10«1992 to the @neral Manager, North Eastern
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Railway, G orakhpur stating that he was pengion Optee but
he hag been paid on the basis of Contributory Provident

Fund Optee gnd he is ready to return, tothe G.overnment

contripution with interest as perrules, Thig representation
was followed by several reminiers but the applicant |
did not get any regponse, Feeling aggrievedr the present
application hag been filed on )9-4.1994, The main
contention of the applicant is that as per the documentary
evidence brought on record, it is quite clear that the
applicant was a Pension Optee and, therefore, action of
the respondents to treat him as CmtributoryLFundrg%ggnt

is arbitrary and illegal,

3. The respondents have filed two counteghgffidavits.
One counter affidavit has been filed by/respondent nos,
1 to 3 and the other counter reply has been filed by the
respondent no,4 who had been impleaded as respondent
) through an amendment agpplication, Responaent nos,] to 3
1 have also filej supplementary counter reply, Responaent
'nos,) to 3 have sgrongly contested the claim of the
applicant, They have asserted that in terms of the
Rai lway Board’;letter dated 8-5-1987, the agpplicant had
exercised option on thﬁ,IEquirﬂfi form on 22.9-1987 to
continue on Contributm.y/_ﬁéﬁﬁogt :ﬁ. The respondents
have refuted the contention of the applicgnt that he had
withdrawn the option exerciged earlier on the same date
stating that no such letter withdrawing the option is
available on the official file or on tiga‘?:rsonal file
of the applicant, The responuents £urther submitted
that once the pption has been axer;cised, then the same ’
is final and cannot be withdrawn in terms of the Railway
Board letters dated 8-5-1987,; In the supplementaxy |
counter reply the responaentsAaé‘rgli&tvt?ed that the applicant
was asked to £fill up Ghe forms for Pension Scheme,
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However, the regpondentg hawe explainmed that this action
was taken in 3 routine way before getting the detail;
from Varanasi D ivision where the gpplicant was posted
at the time of hig retirement, On getting the record
from Varanasi u ivision, it was revealed that the
applicant had exercised option for continuing on the
Contributory pProfident Fund Scheme and in view of this
position, the applicant has been paid settlement dues
treating him as Contributory Provident Fund Optee,

As regards entry in the profident Fund Ledger, the
respondents have clarified that change ‘over to pension
scheme was done without linking the oplion exerciged

by the applicant which was available with the varanasi

D ivision, The respondents have glso averred that the
applicant was aware of the fact that he is a Contributory
Provident Fund Opltee as per the Last Pay Certificate
issued when he was transferxed out of Railway Electrificata
ion to North Eastern Railway., IR view of these submissiong
in the counter reply, the respondenis pleaded-that the
application is devoid of merit and it deserves to be
dismissed, The responuents have also opposed

the application on the plea that it is barred by

limita t.ion, LnM

4, The respondent: /in the counter areply while
endorsing the submission of respondent nos,) to 3, hasg
stated that the letier dated 22-9+1987 through which the
applicant had withdrawn his earlier olggion was received

by the Clerk and this letter wasﬁﬁt alongwith egrlier
option of the same date when the personal files and

other record of the applicant were sent to General |

Manager North Eastern Rallway whéh the applicant was
transferred out of the Rallway Electrification

Organisation, @
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54 The applicant has filed a rejoinder reply for the
main and a supplementary counter reply for the respongent
nos,1 and 2 afd also for the counter reply of respondent
no,4, The applicant has controverted the submissionsof
the respondents and reitergted the groundg taken in the
Original Application, The plea of limitation taken

by the regpomuents has been contested by the applicant
stating that his representation was replied on 21-.12-93
and the present application was filed on 19-4-1994

well within the period of limitation,

6, I have heard shri s.c; Budhwarp , Senicar counsel
alongwith shri sK Om, counsel for the applicant and
shri AV srivastava, counsel for the respondents, The
arguments advanced during the hearing have been .c_orrec‘a-i;

evaluated and material on record has also been perused,

73 From the rival contenlions as detailed above, the
short question which emerges to be answered is whether
the option to continue on Contributory provident Fund
scheme exercised on 22.9.1987 was withdrawn subsequently
by the applicant on the same date, The applicant has
brought on record the application dated 22-9=1987 at A2
indicating that he had withdrawn the option exercised
earlier on the same date. The applicant at that time
was working under the General Manager, Rallway Electrificate
ion, Allahabad, The respondent nos,] to 3 have denied ;
the existence of this letter gstating that it is neither

availasble on the official record or on the personal
file of the applicant, The respondents no,1 to 3 contend |
that only the option exercised on 22-9-1987 to continue on |
‘thg Contributory provident Fund scheme is available ©N

thé record, On the other hand, the respondent no,4 in H
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the counter affidavit in para 8 has admitted the
receipt of the letter dated 22-9-1987 at A=2, which

was received by the Clerk in the Office, The respondent
no,4 has also stated that this letter alongwith the
original option had been sent to the General Manager,
North Eastern Railway, Gorakhpur, Thus submission of
respondent no,4 unier whom the applicant was working
in 1987 contradicts the stand tzken by respondent nos,)
tofé. singe the applicant was working under the General
gt Ak e, Sjssist Lsstion, Aldabstnennd, 4 svestot
of the letter/has been admitted , Congidering these
facts, the contention of the applicant that he had
withdrawn the option exercised earlier on the same date

deserves to be accepted, The documents brought on record
by the applicant as Annexures-A-3 and A-4 215° subgtantiate
contention of the applicant that he was treated as

a pPension Optee, The document at Annexure-A-3 is the
Provident Fund Sﬁﬁ (ﬁggtgtga period ending 31-3-1990,
which indicates /under the scheme of Non.Contributory
Provident Fung, Annexure-4 is also gR record of Provident
Fund Account of the applicant for the period ending
31-3-1991. Here also the gpplicant has been ghown under
the scheme of Non.Contributory pProvident Fund and also
the bonus of Rs,7196]1/- being the contribution of the
Government has been withdrawn as required to be done as
per provisions of Para 4,2 of the Raillway Boardsletter
dated 8-5-1987, The respondents hgve not denied the
authenticity of these documents but have tried to explain
in the supplementary counter affldavit that since the
cption exercised by the gpplicant on 22-.9.1987 was not
available at the Headquarters, the Pravid.ent Fund Ledger
maintained in the Office of Financial Adviser and Chief

Lmodified’ |
Account Officer was/demm treating the applicant as |

i
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pengion Optee, Thig contenticnof the responients does

not stand to reason, The option was executed in September,

1987 while the provident Fund Ledger had been corrected

by withdrawing the bonus being the contribution of the

Govt, in 1991, If the provident F undct:? r was

corrected in 1988,1it self, then it/za® be taken that

in the absence of any option, as per Para 4,2 of the

Railway Board. letter dated 8-5-1987, the applicant was

to be treated as Pension Optee, Since the adjustment

with regard to bonus has been done in 1991, it can be

inferred that this was done after checking the‘ status

of the gpplicant, In fact, the applicant in tm_rajoindﬂr

affidavit in para ]0 has made an averment/pyx é:ﬂ%izverting

documentary evidence of the Last Fay Certificate brought

on record by the respondents no;1 and 3 at Annexure-GaA~2;
thatwhen he came to know about the discripency in the [ast

Pay Certificate, he mat the Finmancial Adviser and the

e

Chief Account Officer and also made representation to him,

Thereafter, the provident Fund Ledger was corrected

treating the applicant as pension Optee, This submission

of the applicant has not been controverted by the

respondents, Considering the facts and circumstances

of the cage and the documentary evidence brought on

record by the applicant as discussed above, I have

no hesitation to come to the conclusion that the applicant
is to be treated as pension Optee andLéad withdrawn the option

exercised earlier on the same date i,e, 22-9-1987,which had

been taken into account, |

B, The respondents have taken a plea that the
application is barred by limitation, I am not inclined
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to agree with the contention of the respondents, The
applicant represented immedistely after his retirement

and has been pursuing the matter since then and the
representation was finally replied vide letter dated
21/22=12-1993, The present application has been filed on
19=4-1994 and is, therefore, well within the limitation
period, Further, the relief pertains to pension ang the
cause of action is recurring in nature and, therefore,

the limitation proyision will not apply, 1In view of

this, there is no merit in the submisslion of the respondents

9 In the result of the above, I find merit in the

OA and allow the same with the direction that the

app {}ant shall be treated as Pension (ptee and he Will

f be allowed pension as per the extant rules, The
applicant shall refund the gmount of bonug being the
Government's contribution to the provident Fund alongwith
interest as per the extant rules as applicable and also
as provided furiga:;sei}attor dated 8-5-1987, The
applicant shal/sis® be entitled for the interest of 2%
on the payment of pension from August, 1992 till the date
of starting regular pension every month, The compliance
of the order shall be done within a period of four

months from the date of receipt of the order, No order

"'1‘ n
44
Member (A)

as to costsg,




