
• 

• 

• . , 

. 
• 

.•• r 

- . ---- s --

RE@yED 

lN THE CE.Nr RAL AUMINisTRATl Vf. TRlSLtiAL, ALLAHABAD 

* ...... 
Allahabad : uated this '2 ~ n, 

~iginal Application No.646 of 1994 

Cfif\AM;. 

Bishwanath Frasad Tiw~ri, 
son of Late Shri Brij Narain Tiwari, 
Resicient· of C.J0/38-B, Maldahia • 
Varanasi. 

(By shri sanj~ K•.unar1 Advocate) 

lo 

2. 

• • • , . Applicant 

versus 

union of lndia through the General Manager, 
N. E. Railway, GOrakq:>ur. 

The Financial Advisor and Chief Accounts 
Officer • N. E. Railway, Gorakhpur~~ 

• • • • 

0 R DE 8 

By Hon• hle Mr, p. s. Bayt! 1•, A. M, 

This OA has been filed praying fer the following 

reliefs:-

(a) to ussue a direction to the respondents not to 

change the category of the applicant from ~nsion 

I b) 

(c) 

Optee to Contri b~tory frovident .Fund Optee. 

to issue a direction to the responaents to P•Y . the 

applicant his pension month to month regularly.-

to direct the respondents to pay the applicant 

arrears of pension w.e.f. Aug~st, 1992 till dat~ 

with in teres of 18% per annum. 
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~ The applicant retired frota serpce on 31-7-1992 

while working as .usia tent Coasercial superintendent, 

NO%'tb iaatern Railway, Vera~si. Tbe applicant joined 

Rail~ service in 1956. Tht pension schlme was 
~~ in ~ 

introduced fla• the RailNY in 1~. As per the Rail-r 
) 

BoardS letter dated 8-5-1987, Options were called for 

fro. the •~~plo,•es to change e1 tber frCII!I contributoxy 

provident Fund sehe• to Pension sche•. The Options 

.. re to be •x•rciaecl before 30-9-1987. This lettu 

provided that those of the ·~loy••• who ha<i not exerci sea 

any gption specifically to continue on the ContributOEy 
• 

Protident Fund scheiiR, will be deemed to ba- c;cae .over 

to the pension scheee. Tbe appUcant gave his Option 

on 29-9-1987 to continue on the contributoxy Proviaent 

fund scheme while working unaar t~ General Manager • 

Rail'-ay Electrification. Alla~bad. However. on tbe sa• 

date, after few hours, the applicant w1 tbdrew the epUon 

subad. tted e~rlier to continue on contributory provident 

fund scheme.. After exercising of Option for pen5ion 

scheme, the respondenta wi thd.rew the amount of Govt. 

contribution to the Provident F und as provic.ted in 
-t 

.Para 4.2 of the Railway aoar~$letter dli:ed 8-~1987 as 

per the order dated 1-41-lm. further, as per tbe lettel:' 

dated 02-7-1992, the appUcant was asked to complete the 

for•s and other fl£i!Aities for his pension. These forma 

duly filled inpubmi tted by the applicant and the other 

associated farmall ties were also coaspleted. However, 

to the surprise of the applicant, on 3-8-1992. after JJ cntque 
ret.irement, be received on 3-8-l992,M>f Ra~~4699/• for 

the Provident F-und, whic;h included contribution Of tha 

Government. since, the cheque included the Provident 

Funa contribution of the applicant also, he accepted the 

cheque • under protest. the applicant •d• a representation jl 

dated 27-,10;,1992 to tlw ~naral Manager. North Eastern . ' 
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Railway, G orakhpur stating that he was l'eDaion Optee but 

.. he has been paid on the basis Of contributoxy Providlnt 

Fund Optee and be is ready to return. to 'tne G.overn•nt 

contribution ~tb interest as perrules. This representation 

was followe~ 1:¥ several reraini era but the applicant 

did not get any response. FeeUng aggrieved ~ the present 

application has been filed on 19-4-1994. The main 

contention of the applicant is that as per the d~u•entary 
. 

evidence brought on record, 1 t is quite clear that tbe 

appUcant was a Pttflsion Optee and, therefore, action of 
grovident 

the respcnients to treat hiaa as contributory.£_Fund Optee 

is arbi traiY and illegal. 

3. Tbe responaents have filed two counter affidavits. 
,Lthe 

One counter affidavit bas been filed bf,t.respondent nos. 
~ 

1 to 3 and t~ otber counter reply has been filed by the 

respondent no.4 who had been impleaded as respondent 

through an amenaaaent application. Respondent nos.J. to 3 
' 

have also fil~ supple.entaJ:y counter reply. Responaent , 
nos • .L to · 3 have sst;.rongly contested the cl•ia of the 

appUcant. They have asserted that in terms of the 

Railway Board's letter dated 8-5-1987, the applicant had 

exercised option on tbe~ required form on 22-9-1987 to 
L.Provident 

continue on contributozykfUnd scheme. The respondents 

have refutea tl"e contention of the applicant that he had 

~ thclrawn the aption exercised earlier on the sante date 

stat.ing that no such ,letter wi thcirawing the option is 

available on the official file or on l~a.Q:rsonal file 

of the appUcant. The resporuentslfurther submi ttea 
f 

that once the pPtion bas been exercised, then the sa• 

is final and cannot be wi th~awn in terras of the .Railway 

Board letters dated 8-5-1987• In tho supplement.rt 
Lha v.e 

counter reply the rasponaentslaa-nU.tted that the applicant 

was asked to fil.l up She forms for Pension schell8. 

~ 
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However, the xespondents ba ve explaioe d that this action 
... 

was taken in a routine way before getting the details 

fro• Varanasi 0 ivision where the applicant was posted 

at the tiae of his retire~~ent. 0'1 getting tbe record 

froaa varanasi .tJ ivision, 1 t was revealed that the 

applieant had exercised option for continuing on the 

Contributol'f Prot1aent Fund scheme and in view of this 

position. the applicant bas been paid settlemeat ~ues 

treating bi.• as contributory Provident Fund Optee. 

As regards entry in the Profident Fund Ledger, tbe 

respondents have clarified that change · over to pension 

scheme was done without linking the Option exercised 

by the applicant which was available witn ~he Varanasi 

D ivision. The responrJents have also averred that the 

appUcant was aware of t~ fact tbat he is a Contributol.Y 

provident fund Lptee as per tbe Last Pwt Certificate 

issued when he was tran•ferr~d out of Railway Electrificat. 

ion to North Eastern Railway. In view of tte• subllissions; 

in the counter reply • the respoll:.tenta pleaded" that tbe 

application is devoid of merit and it deserves to be 

dismissed. Ihe .responuents have also apposed 

the applic~ tion on tbe plea that 1 t is barred .by 

Umitation. 

4. ThG responaent· ~n the counter areply while 

endorsing the submission of respondent nos.l to 3. has 

stated that tbe letter aat.d 22.-9-1987 through which the 

appUcant hag withdrawn his earlier option was re~1 ved 
J,.a l so 

by the Clerk and this letter wastJsent alongwi th earlier 

Option of the same aate when the personal files and 

other record of tbe applicant were sent to General 

~ Manager North Eastern Rail~· . whe-n tn,.. applican-t was 

transferred out of tbe Railway Electrification 

Organisation. 
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5• The applicant bas file a a rejoinder reply for the 

•a1-:- and a supple111ntary counter reply for the responaent 

nos.'l and 2 and •lso for the counter reply of respondent 

Ao.4, The applicant has controverted tha sub~ssions of 

the respondents and ~·iterated tbe grounds taken in tb& 
• 

Original Application. The plea of lilttation taken 

by tbe resP-ornents bas been contested by the applicant 

stating that his representation was replied on 21-!2-93 

ancl the present application was file~ on 19-4-1994 

well within the period of lilli tat.i.on. 

6. I have beard Shri S.C. Budhwan• _5en1'f counsel 

alongwith Shri SK o.. counsel for the applicant_and . 

shri AV srivastava, counsel for tha respondents. The 

argUIIents advanced during the hearing have been eorrec"tl : 

evaluated and material on record has also been perused. 

7._.. Froaa the rival contentions as detailed above, the 

short question which emerges to be answered is whether 

the aption to continue on contributory provident Fund 

scheme exercised on 22-9-1987 was wi thara.n subsequently 

by the applicant on the saiQG date, Ihe applicant bas 

brought on record the application dated 22-9-1987 at At-2 

illdicating that be bad wi their awn the option exercised 

earlier on the same date. The applicant at that t.illl8 

was working unaer the General Manager, Railway Electrificat. 

ion, Allahabad. The respondent nos.l to 3 have denied 

the existence of this letter stating that 1 t is nei tber 

available on the offi9ial record or on the .personal 

file of the applicant. The responde~ts no.1 to 3 contend 

that only the option exercised on 22-9-1987 to continue on 

the contributory provident Fund schema is available on 
I 

the record. On the other hand, the respondent no.4 in 

"' . 
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tbe counter affidavit in Para a has adll1 tted the 

receipt of the letter dated 22,-9-1987 at A-2, whicb 

was received bf the Clerk i:n the Office. The respondent . . 

no.4 has also stated that this letter alongwi th the . 

original Option had been sent to the Ganeral Manager, 

Nortb Eastern Railway, Gorakhpur. Thus aub•ission of 

respondent no.4 unaer Who. the applicant was working . 

in 1987 eontradicts the atancl taken by respondent noa.l 

to a. since the applicant was working Under . the Ganeral 

~ger Railway Sleetrificttion, Allahabada~ 1 the receipt 
~in ~his office 1s pertinent and t~s 

of the let.ter_Lhas been adasi tted • Conaider~ng these 

facts, the contention of . the appUcant that he ~d 

wi thdraWII! the option e~rcised earlier on the same date 

aeser~s to be accepted. The documents .brQUght on reeorcl 
by the appUcant as Annexures-A-3 and J.-4 f}so subttantiate 

the contention of t~ applicant that he was treated as 

a Pension ~tee. The document at Annexure-A-3 is the 

Provident Fund ~i.i~cd~~t~~ period ending 3.l-l-.l990, 

which illdicatest.under the scheme of Non-Contributory 

Provident Fund, Annexure-4 is also 11 record Of P-rovident 

Fund Account of the applicant for the period ending 

31-3-1991. Here also the •pplicant has been abown under 

the scheme of Non..contributOJ.Y .Provident Fund and also 

the bonus of Rs. 7196!/- being the contribution Of the 

Government has been w1 ~rawn as required to be done as 

per provisions of Para 4.2 Of the Railway soard, letter 

dat.d 8-~1987. The respondents have not denied the 

authenticity of these doc~nts but have tried to explain 

in the supplementary counter affJ.davi t that since the 

option exercised b'f the appUcant on 22-9-1987 was not 

available at the Headquarters. the prov.laent Fund Ledger 

aaintained in the Office of financial AdvisGr alld Chief 
~odifi&d ' 

Account .Officer was~ ... ~reating the applicant as 



.. 
. J 

-

• 

. . 

• 

• 

- 7-

pension q,tee. this c:on.tenticn of tbe responients does 

not stand. to nason. Tt. Option wa• execut.d in s•ptellber • 

1987 while the provid•nt fund Ledger had been corncted 

bf ~ thdrawing tbe bonus being the contribution Of the 

Govt. in .1.991. If the Provident f und Ledger was 
~could 

corrected in 1988, it self, then itjsd be ~ken that 
• 

in tbe absence of a~ Option, as per P•ra 4.2 of the 
, 

Railway Board~ let tel' dated 8-~1987, tbe applicant was 

to be treated as pension Optee. since the adjustment 

with regard to bonus has ~en done in .1.991, it can be 
4 

inferred that t~s was dont after checking the status 

of the applicant. In fact, the applicant in t.he rejoinder 
~while 

affidavit in para lO has ~~ade an averll8n~ controverting 

docu.entarv eviaence of the Las~ Pay Certificate brought 

on record bt the respondents no•·l and 3 at Annexure-Gt"' 2; 

thatwhen he ca•e to know about the discripency in the ndst 

Pay Certificate, he •t tbe Financial Adviser and tba 

Chief Account {)ff icer and also iacSe representation to hi•. 
' 

Tbereaft.r, the provident Fund Ledger was corrected 

treating the applicant as pension Optee. Tbis subllission 

of tba applicant bas not been controverted 17t the 

respooaents. considering tbe facts •na circu.stances 

of the ca .. and the doowaent8ry evidence brought on 

record bf the applicant as discussed above. I have 

no hesitation to come to the conclusion that the applicant 
, L'rwl 

is to be treated as pension Optee andt.liad .a. thclrawn t~ Option 

exercised earlier on the sall8 date i.•. 22-9-1987 ,which ~d 1 

be- t.aken into account_. 

e. Tbe respondents have taken a plea that the ' 

appUcat.ion 1s barred by 11111 tation. I aa not inclined 

• 
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to agree •i th the contention of the responuents. The 

app~icant ~presented i~eaiately after his reti~e .. nt 

and ~s been pursuing the ~aatter since then and the 

representation was finally replied vide letter dated 

2J./22·12-1993. the present appUcation bas been filed on 

19-4-1994 •Del is. therefore • •ll wi tbio the lioti tation 

period, Fut•tber, the relief pertains to pension and tbe 

cause of action is recurring in nature and, therefore, 

the limitation provision wi 11 not apply. In view of 

this, there is no merit in the submission of the respondentSl 

In the result of the above, I find merit in the 

OA and allow the same with the direction that the 

ant shall be treated as pension G;>tee and he ~}.~ 

/ be allowed pension as per the extant rules. The 

tapplican't. shall refund the amount of bonus being tho 

Government• s contribution to tbe Provident PUOd alongwi th 

interest as per tbe extant rules as applicable and also 

as provided for in the letter dated 8-5-1987. The 
· J..ha.,;e.yer 

appUcant sha~•i•~ be entitled for the interest Of 1~ 

on the pay.-nt of pension from August, .1992 till the date 

of starting re,gular pension every month. The compliance 

of the arder shall be done within a period of four 

months frODa _ the date of receipt Of the order. No order 

a$ to costs. 

Aubel • 


