CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHAB AD BENCH, ALLAHABAD

M

Driginal HEElicEtiun Noi 457 of 1994

- — — e S L & Kk ¥ 3 ] - . - e T G S S

Dated: ..:BVJJF?iik

W.Franklin D/0 Late J.Franklin
R/0 33/CD, Station Colony
Mughalsarai, ODistt, Varanasi

e 0o TR prliﬂﬂnt.

By Advocate Shri S.K.Dey

Versus
Union of India & Ors.
TR oo e e HEBpDﬂdEntS.

By Advocate Shri G.P.Agarual

Hon'ble Mr. T.,L.Verma, Member-J
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The applicant, a Teacher in Railway Mixed
Primary school, Mughalsarai, has filed this application
for a direction to the respondents to regularise her
service as Head Mistress of the said school w.e.f.

July.

2. The case of the applicant in short is that
she was appointed as Assistant Mistress (tnglish
Medium) on 25.4.1962. She was given selection grade
WeCofe 1.1.1986, At the relevant time, she wuas

working as Trained Graduate Teachér in the scale of

pay of R, 1640-2900/- (RPS). She claims to have

been promoted as posted éa Head N}stresa and transferra

to Railway Mixed Primary school Jamalpur, Monghyer,
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Bihar. As she had some domestic problem, she

declined the promotion,

e The further cese of the applicant is that
Mrs . Larokar, Head Mistress Railuay Mixed Primary
School, Mughalsarai was empanelled ip Class I1I
service and transferred to Asanscle., The applicant
being the senior most Teacher, was allowed to take
charge of the post of Head Mistress w.e.f, 13.7.,1990
in the said school vide letter dated 3rd July, 1990
(Annexure A=-1), She claims to have discharged her
function as Head Mistress with credit to the
satisfaction of all concerned. In the normal course,
according to her she should have been regularised |
on the post of Principal because she fulfilled all
eligible conditions. The respondents, it is said,
instead of regularising her as Head Mistress, called
Miss .Nira Bhaduri, Assistant Teacher for suitability
test for the post of Head Mistress of the séid school
vide letter dated 7.2.1994 (Annexure-A=2). AppxehER*
108

The grievance of the applicant is that
the respondents have called Miss Nipa Bhaduri for
suitability test by ignoring x*Re her legitimate
claim for appointment on the post of Head Mistress
of the said school., Apprehending revertion, on
the possible appointment of Miss Nira Bhaduri as
ﬁrincipal of Railuay Mixed Primary School, the .
applicent has filed this application with a

prayer that she be regularised on the post of

\

Head Mistress.
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4, Promotion to Teachers' grade to the

post of Head Mistress is governed by para 178 of the
Indian Railway Establishment Manual (1989) and instru=-
ctions issued by the Railuaf Board from time to time.
According to the provisions of para 178 of the Indian
Railway Establishment Manual read with Railway Boards
letter No., E(P&A) 1-87/(S=5/PE-9 dated 4.10.1989 and
item 6 of the Board's letter No. E9P&A) 1-87/PS-5/PE-9
dated 8.3.1990 minimum qualification for promotion

to Trained Graduate Teacher/Head Mistress is Bachelor's
degree from a recognised university and university
degree/Deploma in teaching/Education. Admittedly, the
applicant is I.A. and Junior Basie Traingd. She,

it is thus clear, does not possess requisite:qualifi-

cation for appointment as Head Mistress,

Se The learned counsel for the applicant
submitted that at the time the applicant was appointed
in 1962 the minimum qualification prescribed for the
post of Head Mistress was Matric Trained. She uas,

it is stated, eligible for appointment as Head Mistress
in terms of para 177 of the Indian Railway Establishment
Code 1968 Edition., Not only that she was considered
for such appointment in 1979 and 1983 as is apparent
from letters (Annexure R-2 and R-3) to the Rejoinder
Affidavit, It was submitted that a right for being
considered for appnintmanf on the post of Head Mistress
had accrued to the applic ant and the same cannot now

be taken away by subsequently amending the provisions

regarding recruitments. In support of this argument, the
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the learned counsel has pleaced reliance on the zauraek

decision of the Supreme Court in P.D.Agaruwal & ﬂrg.
Vrs. State of U.P. and Ors. reported in 1987 SCC
(L&S) page 310 and the decision of the Tribunal
rendered in C.A. No. 1169 of 1991, UWe have very care-
fully perused the decisions and we find that neither
of the decision has ény hearing on the facts 6f the
case. In the case before ws, Supreme Court question
of seniority between direct recruit in substantial
capacity again t temporary posts and S&ERk@Rxiy
similarly recruited but later on the basis of
competitive examination vwas in issue. In the case
before ug this Tribunal the question in issue uas
whether the applicant was entitled to th& be confirmed
after relaxing rules. The decisions in the aforeeaid

cases, in our opinion, are of no help to the applicant]

6o In addition to the abow, it is well settled

that no employee has right to promotion but he has a

right to be considered for promotion according to rul&ﬂ
|

!
Chances of promotion are not condition of service ?

are themwefcore, |

and/defeasible. In this view of the matter, so long
a Matric Trained Teacher was eligible for appointment
as Head Mistress the applicant was eligible for
consideration and she wasin fact considered Fnr‘

such appointment. That, houwever, did not create
indefeasible right to be considered or appointed

és Head Mistress,” She has, therefnré, to satisfy
the requirements for being eligiblé for appointment

as Head Mistress according to the amended rules, As

the applicant is not a graduate of a recognised xuix
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University she is not eligible for being considered

for appointment as Head Mistress.

Tio It was next argued that for selection post

three times of the number of vacancies are called

for selection but in instant case only Miss Mira Bhadud

was called,Rer hence, the selection is arbitrary.

The learned counsel for the respondents states that
Miss Bhaduri alone was within the zone of conside-
ration and as such she alone was ealled for selection
test. We find nothing wrong in this., That apart,

the right questions the appointment in our opinion
vests only on those who were within the se ssRrx zone
of consideration and were not considered. The applic=
ant, for the reasons stated above, in our opinion,

has no cause of action for this applic ation.

Be Learned counsel for the applicant furthser
urged that $he applicant is senior to Miss Bhaduri as
Assistant Teacher and drawing pay in scale of B,
1640-2900/- (RP), The applicant will have to work
under her junior if Miss Bhaduri is appointed |
Head Mistress, in scale 1400-2600/-.. In reply, the
learned coursel for the respondents, submitted that
thxough the applicant is drawing pay in scale Fs,
1640~-2900/= Selection Grade of Asst., Mistress

which is higher than the baesic grade 1400-2600/-
but this does not give senicrity over the Headr
Mistress. The applicant will ramain an Assistant
Mistress notwithstanding her grade and will h ave

to work under the Head Mistress.
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g. Coming to the argument of the learned
counsel fur1tha.applicant, the regard being,had‘tn
32 years satisfactory service as Assistant Teacher

the applicant deserves appointment as Head Mistress
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even by relaxing rules in terms of para 114 of the Indiag
Railuay Establishment Manual., The relevant provision

is extracted below for onvenience of referencej

Power to rel ax or modify .rulesi-

The General Manager or the Chief Administrative
Officer, may, in special circumstances and for
reasons to be recorded in writing, relax or | il
modify these rules %m k& xa&xax in specific |
individual cases. They can also issue orders for
deviations from these rules in respect of certain
categories or on certain occasions provided such
relaxations are purely on a temporary basis,

Railway Board's prior approval is houwever,

required to long term or permanent alternation

of the rules.
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This pouer should be exercised by the General 2
Manager or his Chief Personnel Officer, or the
Chief Administrative Ufficer Personally, but it
shall not be otherwise redelegated.

From the perusal of the provisions quoted
above, it is more than clear that it is the exclusive
discretion of the competent authority to take decision &

in favour of relaxing rule or otherwise for reasons to

kke be recorded. The case of the applicant was in fact

recommended by D.R.M, Mughals=rai by his letter dated &
13,1991 (Annexure=5) for her reqular appointment by

relaxing the qualification required. The competent = ¢
authority, however, does not appear to have accepted the; | "
recommendation, The representation dated 4,3.,1994 ti;{
filed by the applicant for promotion to the post of '
Head Mistress hds also not b considered favourably, °




e
L1
-3
ae
L LJ

The fact that the competent authority did not
’ consider it necessary to make a departure from the

provision regarding minimum qualification prescribed for

appointment as Head lMistress does not render the action u_i}*
. A
of the competent authority not to relax the rule open l'lt_
to challenge. The decision of the competent authority,
therefore, cannot be said to be arbitrary, -
: ‘ .
10, The applic ant, who is otheruise qualifytel
haes been selected by a duly constituted selection 1 | —
committee. In the facts and circumstances of the ll*£r
case, we find no fault in the selection of respondent
No. 3 for appointment as Head Mistress of the Railway | &
Mixed Primary (English Medium) school, Tundla, | ff
In the result, we find this application ‘ 2
. : ) Gin
devoid of merit and dismiss the same. There will &ﬁzﬁh
be no order as to costs, ol
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