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CENTRAL ADMINISTRATIVE TRIBUNAL -,
ALIAHABAD BENCH
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Allahabad this the [l(h 'day of Bef»hev 1996,

Original application No,' 314 of 1994,

n'ble D,.S., Baweja, A

V.K. Upadhyaya, S/o late Sri R,B, Upadhyaya,
R/o l5E; Shaahjadl Mandi, Agra,

eses e Appliran-t .
C/A Sri G.C. Bhattacharya

Versus

1, Union of India through the Director
General of OGrdnance Service, Army Head-

quarters, New Delhi,

2, The Director General of Ordnance
Service, Army Headquaerters, New Delhi,

3. P.V. Ramérao, Brigadier Officer
Incharge, A.0.C. Records, P,B. No,3,
Seconderabad

4, The Commandent, COD, Agra,

S, The Commandant, COD Choki, Allahabad.

6. Officer incharge A,D.C. Records, P.B.
No, 3, Seconderabad,

b
EEEEEE) RESpondentS. ’
C/R Sri Ashok Mohiley
~ /
ORDER /
\ ‘j. A |
Hon'ble Mr. D,S, Baweja, AM é L
lhe appli cm%—
Through this appl,lcutlgn hes prwﬂd for/ (a)

A
quashing of the-transfer order dated 12,2.1994 transferring

the applicant from Agra to Allahabed, (b) To direct the
respondents to pay to the applicant beck selary, allowances
and other dues from 14,5,1971, (c) To direct the respon-
dents to allow the applicant all the service benefits
including promotion, increments, selection grade, bonus and
lecve encashmert etc, @
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2, The reliefs prayed for by the applicent as
detailed above are plural in nature as they are unrelated
to each other, During the hearing, the learned counsel
for theapplicamt at bar mide a statement that the applicant
gdoes not press for the reliefs at (b) and (¢). Accordingly

the reli«f at (a) concerning transfer has been considered

in the present ®plication,

3. The applicant while working under Commandant,

the
COD, Agra was issued a chargesheet in 1971 andnpenal'ty of
removal vice order dated 31,3,72 was imposed, The appellate

authority set aside the punishment and ordered fﬁssh inquiry, |

Based on the fresh inquiry, the punishment of rémoval was
imposed which wes modified to compulsary retirememt, The
applicant filed a writ petition in 1982 in the High €ourt
which stood transferred to the Tribunal in +98? The

case was decided vide judgement dated 19.8 ?2 quashing the
punishment with a direction to conduct fresh inquiry., The
applicant was redinstated treating him under suspension.
After conducting the fresh inquiry, the disciplinary autho-
rity decided to drop the charges vice order dated 9.2,1994,
Thereafter the applicatst has been transferred vide order
dated 12,2,94 under the authority of AOC, records Seécpndra-
bad to COD Chowk;fﬂllahabud. The applicant was directed 1
to report at Allahabad on 14,2,94 and this order was only
served on him on 14,2,1994, Being aggreived by this order,

the applicant has filed the present applicotion on 23,2,94,

4. The applicant has challenged the impugned .
transfer order on the grounds (a) i;@terms of Army Head
1

|
Quarter letter dated 11,6.,1991 (Aa AQC Records Secbndra-
A

bad is not competent to order thkamsfer and prior permission

of Army Head Quarter had not heen obtaired. (b) After being
, Contd.,..3...
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Government servamt appointed to a transferable cadre is

representation against the transfier and instead rashed to

file the present application, The application 1is therefore

6. Vide order dated 25,2,94, it was directed tha¥

Ll
w
.

illegally out of service since 1972, the transfer'immediat91y
after dropping the charges is not on administrative ground
but is totally vindicative, malafide and has been dome to
harass the applic.nt further. (c) No Group‘C’Civilian
employee posted at Agra has been transferred at any time as
far as known and therefore the transfer of the applicamt is
grossly discriminatory, arbitrary, unreasonable, unjust

and violative of Article 14 and 16 of the Constitution of

India,

S, The respondents have contested the a pplication
by filing counter afiidavit, The respondents have submitted

that AOC Records Secbndrabad is the competent aufwority to

padss the impugned transfer order as per delegation of power

and also as per Army Headquarter's letter deted 11,6,91,

those reinstated after award of major penalty of compulsory

retirement /dismissal will not be posted back tothe same

unit, The applicant's gcase is covered by this stipulsation,
o -

The responcents have reiterated that the transfer is neither

Ls
vindicatgve nor malafide but in the hona_fide exercise of

power in the interest of the administration, The applicant's
contention that the grOupfd'is mot transferred out is also |
refuted as the civilian employees are being $ransferred to

other units, It is also averred that transfer of t he

ganerally condition of service and the employee has no choice

in the matter, The applicent has not made any departmental

K

misconceived and deserves to be rejected,
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the applicant shall not be compelled to go on tranpsfer,

The interim stay order was extended from time to time and

continued till the pronouncement of the judgement,

2, Heard the learned counsel for the parties.
The applicent has filed rejoinrer to the counter aifidavit
reiterating the averments made in the application, We
have carefully gone through the material placed on the

record.

8. The first ground on which.the transfer order is
assailed is that same is not passed by the €ompetent autho-
rity in terms of Miniﬁg?y of Defence's letter dqtgd
11,6.91 at annexurE-E; We have carefully gone through thés
letter., The respondents have maintained that ofder is
valid on account of the fact that on reinstatement on quas
orclen [ Compelsaey 22900 menyl 0
ing of the punishment of remoral/dismiasalhfrom service the
staff is to be posted out and in such cases prior approval
is not necessary. Respondents also contend thdt the removal
Drdeg“auéshed by the Tribunal with a direction to conduct
fresh inguiry and on conducting the fresh inquiry the charges
were dropped <nd this «illpamount to reinstatement after the
quashing of the l#hwﬁ?HZEder. On the other hand the
counsel of the applicant during the heuring was at pains. |
to counter this conmtention stating that after quashing of
the order by the Tribunaf?gpplicant was reinstated at Agra
and subsequrkly inquiry <nd dropping of the charges
becomes sepapate issue, Therefore his case does not fall :

under the category warranting transfer to outstation after

s

reinstatement as per the provisions in the letter dated

A
11,6.9L, We az¢ however not inclined to accept the

defence of the applicant, The applic=nt hss chdallenged ,
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that the transfer orcer is not passed by the competent

authority seeking the support of the letter dated 11.,6.9Ll.
This implies that the applicant accepts the legality of the
instructions laid down in this letter, As per the letter
on reinstatement, the transfer of theaemployae is to be

* The, 3
done to another station. 1In vieﬁgzhe applicant on quashing
4"

of the punishmeht order as per the direction of the Tribunal
should have been posted out, But as per the order, it was
directed to conduct: fresh inquiry, and therefore the disci-
plinary proceedings stood remanded to the stage of conducting |}
inquiry. After conducting the inquiry, the final action

was to emerge, Based on the consideretion of the meport

of the feesh inquiry, the disciplinary authorit;igﬁciced to
drop the cherges and thereby the final decision Was taken.
Till the fresh inquiry wes conducted eand final decision teken,
the applicent was deemed to be uncer suspension and therefore
was cort inued at Agrs after quashing of the original punish- i
ment orcer by the Tribunal. The question of the posting
arose only after the findl decision Was taken on the disciplisj

. !
nary pI@?EEdiﬂgS and the charges were dropped end theappli-
W

|

Cdnti%o be finally reinsteted in service, The earlier
A

reinstatement after queshing of the orignal punishment order
of deemed sdspe
by the Tribumal w@? therefore an interim phases The bl
ko,
reinstaetement ¥ to be finally done after the action on

the fresh inquiry rerort is teken, Keeping in view the

dgirections contained in th policy letter deted 11,6,91 |
(v
(Annexure-ll), accordimg—te—whieh on reinstatement of the

employees imposed with the penalty of compulsory retirement

removal/dismissal from service such an employee is to be
el
postec ou‘tB the applicent has accordingly been postec out,

In view o: these facts, the argument advanced by the appli-

e T - — —— il

cant is lacking in merit,. The@next gquestion now arises g
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whether for such transfer the prior approvel of the/\rmy
Head Quarter was required in terms of the letter dﬁt;d
11,6,912 The respondents have pleaded that in such cases,
prior dpproval is not necessary as the directions for
trensfer already exist, The epplicant on the other hand
has strongly reiterated that prior approval wes necessary,
On careful reading of the conmtents of this letter, 3a ;EQ
inclined to gn¢With'the stand of therespondents, 1In case of
these employe¢ who is reipstated on quashing of the punish-
ment orde: of major penalty of removal/dismissal/compulsory
retirement, this letter has laid down clear direction for
posting out, This implies that the prior approvel in such
cases 1s not necessar ds E&e:direction for trensier out is
dlready laid down, W ;;3 therefore of the view*ﬂh&t no
irregularity has been committec in ordering the tranfer

without the goproval of the Army Head Quarter,

9. The applicent hes clso made a plea of
discrimination as no Group C employee has been trensferred out
as fer es knewn to him, In axr opinion this is a vague
statement, Respondents have refuted this averment stating
thet the trunsf@g;are being done as required, The dpplicent

avevted
has not l&4Aked whether there are any policy instructions

benning on this trenflers, Further the appli ant's cese is
di fferemt as Erought out above and is covered by the policy
instructions in the letter deted 1l1,6.,91, In ¥his view of
the matter, applicant?§ contention does not inld good.

a
10. The applicent has dlso raised strong pled that
the trensier is not in the interest of Administretion and
has been done with vindicative ¢nd melefi intertions, AS

"(J-"rj)an y :
deliberated e..;rlie_@, the transfer ¥ done following the

Ing ha
policy guide :zhh"the letter deted 11,6,9L, which have not
M
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Arvind,

been challenged by the applicant, Further the chuggé of
vindicative and malafide action is general in nature without
elaborating the specific authority and impleeding the same
by name, Further the trensfer has been ordered by the
A .0.C. Records Secundrabad «nd not by the direct controlling
authority at Agre hith suéh vague allegations without any
documentdry evidence to esteblish the malafides and
vindicative action, the appli ent hos not made out any; cdse
which merits consiceration,

0
1153 In view of whot is discussed above, we find
no ground for interference with impugned transier ovder,
The application is accordingly dismissed, The g%iy grant ed
vide order dated 25,2.94 is also vac-ted,

No order <¢s to costs.
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