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IN THE CEl'lf&\L ADMINISTRATIVE TRIBUN\L, ALI.Ali\BAD 

•••• 
Allahabad : Dated this day of January , 1996. 

Original Application No . 254 of 1994 

District : Allaha bad 

Hon 1ble Mr T.L.Verma, J.M. 

Hon 1ble Mr S.Dayal, A.M •. 

Sri Harish Chandra Ojha, 

S/o Sri Bhaiya Lal Ojha, 

R/o Village Amba, P.O. Kaundhiyara, 

Via Jari Bazar, Tehsil Karchhana, 

Dis tr ict-J\lla habad. 

(By S.ri Swaraj Prakash, Advocate) 

Versus 

• ••••••• Applicant 

l. Union of India through the Secretary, 

Ministry of Communication. 

2. Post Mast er General, U.P. Circle, 

Lucknow, Dist rict- Lucknow. 

3. Senior Super int e nt of Railv1ay M:lil Services, 

G. Division, Gorakhpur, District-Gor akhpur. 

4. Ins pector, Rail\.\lay M3il S ervices , G. Division, 

Gonda , District - Gonda. 

5. Spl. Re co r d Officer, Railway Mail Services, 
G.Divis ion, Piliphit, District-Pilibhit . 

• • • . • • • Respondents t 

(By Sri C.S..Singh, Advocate) 

ORDER 

By Hon'ble M.r T.L.Verma, J.M. 
d 

This appl ication has been filed for quashing the 

order dated 20-1-1994 cancelling the appointment of 
I 
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the cJoplica nt a s Extra Dep artme nt a l Mail Ma n {EM\ f or 

s hort). 

2 . Brief f a ct s giving r i se t o t his a pp lication 

are t hat the app lic d nt wa s appoint e d a s s ubs titute 

EDt,\M at Pilibhit, R. M.S . in pla c e of Sri Nokhey Lal, 

ED~~l, by the or der dat e d 1.4.1992 . He worked a s s uch 

t i l l 16 - 2 -1993. T her eaf t er t h e applica nt 1,.vas a ga in 

3ppoi nt eo o n t h l'.l sa i r post a s substit ute EDfl.VA o n 

24-2- 1993. He continue d on t he s a id post till 23-3-1993. 

He was t he n appoi nted pr ovis i o na lly as EDMM on 9 .11.93 

a nd cont i nued o n t he sa i d post upto l0.12 .1993. 

3. It i s st at ed that t he a ppoi ntme nt o n t he post 

of ED./\~,, v1h i ch vJas ly ing Vdca nt \"la s t o be ma de a nd a s 

i mmediatt:- a ppoi ntme nt i n a ccorda nc e with ru le:s v.es not 

pos s ible , t he compet e nt aut horit y deci de ci t o appoi nt 

the appli ca nt , v1hose: name ha d bee n s po nsor ed by t he 

Emp loyment Exchange , pr ovis i onal ly in terms of i nst ruc­

t i on i ssued vi de l etter dated 23 -2-1987 by the Post 

tAaster Ge ner a l. The app lica nt v;as a ccor dingly appo i nted 

by order dat ed 14 .1. 94 .The appl ic<lnt r epor ted f or duty 

o n t he s ame date . It i s s tated t hat t he s a i d appointme nt t 

of t he a pplica nt has bee n c a ncelled o n t he d i r e ctio n 

of res po ndent no . 3 wit hout any just ificat i o n, in vio­

l atio n · .. f t he princi p l es of nat ur a 1 jus t ice , \'li t hout 

giving a ny opport unity t o t he a pplica nt to s hov1 ca use 

aga i nst the termi nat i o n. He nc e , t his a pp l icat i o n f or 

the r e lief ment i o ned above . 

4. The r e s po nde nt s hav e: cont est ed t he claim of the 

app l ica nt . I n t he vir i tte n stateme nt fi l ed o n t he i r 

t ehd l f , it ha s been st ated t hat the apnlica nt \·1as 
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appointed by respondent no . 4 \'.'ho i s t h e brother of 

the applicant in vio la~ io n of t h e i nstructions i ssued 

by the department i r:> that behalf. It has also been 

st ated that the appoi ntment of t he applicant wa s pur e l y 

on ad- hoc basis and liable to be yermi nated a ny time 

\'Jithout any notice . That being so , i t i s st ated that the 

appli ca nt has no cause of a ctio n for challengi ng ter mi­

natio n of his service by filing thi s appli cat ion and the 

saoe deser v e s to b e dismissed. 

5 . .le have heard t he learned counsels for the 

parties and perused the r e cord . 

6 . In para 3 oft he co unter affidavit i t ha s been 

clea rly averred that the a pplica nt i s the brother of 

5ri Gu l ab Chand Ojha , IRt.1, G- IInd Sub-Divi sion Gonda , 

\Jho i s t he appoint ing a ut hority and that the applicant 

\Ja s appoint ~d a s EDi.'J:1 substit.ute Pilibhi t RlJS by his 

or ccr dated 1 . 4 . 1992 . He \'1as a l so appo int ed by the 

same person o n 24 . 2 . 1993 a nd 9 . 11 . 1993 . The appointment 

\'.hi ch ha~; b <. e n ca nc e lled by the i mpugned or der dated 
• 

14. 1 . 1994 als o \•Ja s made by r espo nde nt no . 4 v~ho i s the 

brot her of the applica nt . The appointment of the applicant 

by r espo ndent no . 4 i s a gai nst the i nstructions conta ined 

i n Dir e ctor Ge ner a l P&T l ett e r No . 43-36-64- Pen dated 

17.10. 1966 . In t h e s a i d lett er it has bee n stated that 

the emp l oyme nt of nea r r e l at ives in the same off ice should 

be a voi ded. The r ecruitme nt ful es f or ErAs a nd ED~1l\1 a nd 

EDI.i Carriers ha ve not so f a r b ee n fr omed under Ar t icle 

311 of t h e Const i <:utio n of I ndi a . The r ecrJi t ments in 

t h e a f or esa i d p:)st s a re bC;. i ng made o n the bas i s of the 

inst ruci:. i ons i ssued by t hE: competent authori t y from time 
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to time in that behalf . ,"\ full Bench of the ~T in 

has held 

that ~~ding fra:ning of the recruitment rules, 

inst ru:tions issued by the de,.,artment from time to 

c.i11e in t'1at re ga rd Shal l ~ave th e for.:e of rul es a n d 

infraction tharaof i n :na'<ing a;:;.:>ointme:itJ shall 

vitiate su::h 8i)i)Ointrients . I:istrL:c ti:ln ~ referred to 

a:,ove1 ail,; sar co oe only directo r y, but in spirits it 

atl;:;ears t 3 be 11a11datory a,d i'l our opinion infra=ti:-:in 

of t he afor es aid ru:.es u ill :>e a gains t the mandat: c ry 

-:f,. Th e r s:ruitment o f' EO t1i'I i s recuir ed to be made 

through the fr.Ip lo y-:i en t Exe nan ge. f'or that pur;>ose the 

ap.Joi,ting aut'"lori-:y shoul d send a r ecu i sit i on to the 

l ocal £11µlo yilen t (Xc"la"lga reOJeSting hi11 to no..,,inat e 

su i table c.:ndidat.es fo r the tlost f1avi'1g prcs.:ribsd 

~alif ic a: i ::11 ...1it1 in a t'eri'ld of 30 days f r om t'1e 

date of sc,dini; the r acuisiti.::ln t o tha Em,.>loyr::"ent 

£.x::la"lge fQr nor.i i '"la tion of Ca:-tdidateS t o the C.J:"!Cer<ied 

au t h o riti es . In case, no nominations are re:eived 

fro m :ne Employ:;,g,t 8<Char1ga, as ,:ier reruire'.71ents , 

wit, ;.n t'r-ie sti;>U~ at a d i-ieriod of 30 da ys or if any of 

i s n::>~ f:Juri"' to be St.s it able , it 'Jil.l =>u c,..er. ~:> the 

c o r.;:- e::. en t au: '10 r it y to r:ial< e s elect i :>ns on :. he ::>as is 

'1 1 
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circulat i on '.Jf notice inviting atJplication for th e 

post. Th e a~µointment of the BiJiJlicant has not been 

m ad e by f o 11 o win g c h e a f o r e :..; a id µ r o c e du r e • From t he 

SrJiJOintment l a tter (Anner.ure- 4) it appears ~hat the 

aiJ.:iointment was mad e pro vis i onally for want of 

sufficient time to make aµlolointment in acc o rdance 

with 1.:.h e af :,rosaid .,>roc edure . Prov i s ional appointees, 

it i s settled law, acquire no right to ho l d t h e post. 

That being so , the res.:>ondents cannot be faul ted in 

paS$ing the im,;uqned order cancelling the appointment 

o f t h e ar1 iJ l i ·: ant • 

~· The loarned couns el for t'1a BiJplicant has 

argu ed that t he termi natio n of the services of the 

BiJiJlicant without giving him any opprtunity was 

against the ,; rinc ipl es of natura l justice and as 

s uc'1 is liable to be quashed , evan if nu prej udice 

i s caused to him . In su.;>po rt of this argument he 

ha::> 1-1lac ed relialce in the d9: i ·S i on of the Hon ' bl e 

Su iJ reme C'Jurt in Girish Chand an d Othe r s vs . Union of 

In d ia and others report ed in 1985 l.JP L BEC P- 22. Reliance 

has al s o been ,., t ac ed by the l earn ed counsel for the 

applicant on the de=is i ,., n of t h e Luckn ow Dench of t~is 

fribuf"'al i n \.( amal Singh vs. Union of India reported 

(1991)1 UP L BEC 25 (Trib) . 'Je have perused t he afor esaid 

d a~ is i ons and we find that the ratio o f the afores aid 

deci .., i ons i s n ot aiJplic able G the case befo r e us , 

, lnasmu.::has , no irrogularity 8rJi-1 ears to hav e been all aged 
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in t h e c as es cited by the learned c ounsel for the 

aµ ,:>licant. As against t his . in the instan·t caDe , t he 

a p r)ointm ent: of' the aiJiJlicant has be Bn· cancell ed on the 

~ · 
gcoun d that the c am8 wa~ :ge.t against the i ns tructions 

i ssued by the com,.,etont autho rity i n that r egard. 

'f· There are a nu Mb er of d~iS io ns on t he qu es tion 

of termin atio n of an irr egular apµo intm en t. I n Soyth 

Centra l Ra il way vs . Vee ra Raju r e-;Jorted in 1992(2) ALJ(\94 

the Yi gh Court of Andhra Pradesh has came t o t he 

c o nclus i on that no princ iples o f es toppal ap~lies a g ainst 

th e Go vcrnme11t in c a~e :l f a fradulent appo int91en t, where k
1 

, 

u..~4f:;! 
the a ppo intment o n production of cas!Baertgi.r;i r was I 
fo und co be fal s e . In Neelamber vs. 3u,Jdt. o f p 0 s t Offices' 

r e tJ :J r ted in (19 93) 1 SLJ P - 58, i t has be en h e l d that tlier e 

i s no i-iromisory estot-l~el and illPt viol ati on of the principl es_ 

o f n ac.Li ral just ic e when the cancell a t i on of t he da::ision 

was due to wrong dee 1 aratfon o f the /r!f!!-.- In the cas e 

of Do dd as ittaiah vs . UO I r e2o r ted in (1 993 ) 6 SL R P-174 , 

was a case of ter mination of an irr egular ar-Ji-1ointmant 

under Rul e 6 of EDA (Condi t i ons of Servic e ), and ths s ame 
-" .. ~~r a.-vu:t 

wa s h a ld to be 'k>M ~ i t was held by the aanq a l ., re 9ench 

that there was n o n eed f o r givin g an oi-Jprtunit y of hearing 

al 5o . T'1 e Patri a 8e'1C~ of the Administrat ive r ribunal in 

Shan'<er Dayal Uw ndh yaya and Qthar s vs . UOI & Others 

reported in (1995) 30 Arc P-18 , has held 

" pi gov e rnment serva nt , i t i s sett l ed 1Jv1, has no r i ght 

to t he post h e ld by him unless he i s ho l di ng o perm.J n nt 
post s ubst dnt i vely or h e hos a ch£e v ed ~uds i-permane nt 

stat us or h e i s holding a tempor ury post for a f i xed t erm. 
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In the pr esGnt co"' e t he a pplica nt s are holding t empora ry 

post ~f · ED Ma ilmen termirla bre dt will. The t erminat i o n 

of t he ir se ·· vic es at o ny t ime will therefor e not attr a ct 

Articl e 311( 2 ) of t h e Constit ut ion of Ind i a <..1 nd ca nnot be 
c..e emed to be by way of punishment . In t his cc:ise t he 

appointme nts were found to be i rregular . The applica nt s 

rendered l ess t han t hr ee y edr s of service . o n the ground 

that it wd s a Cd S e of terminat i o n s implici t er for which 

t h e employer hdd t he r i ght under the terms d nci condit i o ns 

of employment t he order of terminat i on of t h ei r services 
must be uphe ld." 

t e. From the c a unt e r a ff id av .Lt f it ed • it a~r1 9 a r s th a t 

the r es pondent no . 4 who h ap,Jens to be the brother 0 r the 

N~ 
BiJ,Jli::ant had man ipul ated the entire t.~t!/JP in such a 

mal"lner that one Shri Su r esh Ch and , cas uva\ labourer, who was 

allotted f o r a,;ri o i n t.m ent on the riost of ED ~lM , coul d not 

join and in the meantime ..irovis i onal arJ;,; :J intmen t of the 

ap,.,licant wa s i ssued. The respond .:n t no . 4 , ~ ...i a s , 

t h e r ::i f o r e , rJ u t u n d e r s us p eri s ion f o r dis o bed i enc a 0 f 

o rders a nd instruction s of t 11e d e,.; artment and charge 

sh set h a s been is s u ed a gainst him • 

10 . I n view of the abru e , we have no manner of · 

do u=>t that tha apiJointrnent of the ap,::il ic ant wa s a ga i ns t 

utter disregard and v i olation of the in s truct i ons is~ued 

bY the derJartment ~n that bohalf. //i'Mn ~itte tlo w"'.1~. The 
'6 tlu tttf-CM...f ,. . 

8iJ,:> o1ntment/ was , therefore , ir regular a bini t i on ._ a=itt~'~I 

t he r c::.. ,.i ond en ~ s wer e r-ierfe::tly justified in cancell in g 

-co .Yi~c auoe to th e at-J,.ilicant . 

11. f o r t he reas ons .::.t.ated abov e , we f ind no merit i n 

t h i s c as e and, t har e f }.ru, rl i.srni s <J this 8rJ,J l i c at i on. Th.a 

µarty 5hall bsar 
t~C-:is ts. 

Me:n ba r ((\ ) 

:µu~ 
l'iember(J°) Du be/ 


