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Sri Herish Chandra Ojha,

S/o Sri Bhaiya Lal Ojha,

R/o Village Amba, P.O. Kaundhiyara,
Via Jari Bazar, Tehsil Karchhana,
District~Allshabad, il

.. | | GO0 00 Applicam
(By Sri Swaraj Prsekash, Advocate)
Versus
{ 1. Union of India through the Secretary,
Ministry of Communication.
2. Post Master General, U,P. Circle,
Lucknow, District- Lucknow,

3. Senior Superintent of Railway Mail Services,
G, Division, Gorakhpur, District-Gorakhpur.

4, Inspector, Railway Meil Services, G, Divi_s'-in'-n"-,_ | |
Gonda, District- Gonda, | B

D Qpl. Record Officer, Railway Mail Ser -\_r.ic.as--, 3
G, Di‘UiS io n, Pi libhit ’ Distr ic't —Pilibhit.

ee..s.s Respondents &

L i

(By Sri C.S.Singh, Advocate) 3
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72 ORDER =8
By Hon'ble T,L.Verma, J.,M.

This application has been filed for quashing the

order dated 20-1-1994 cancelling the appointment of
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the applicant as Extra Departmental Mail Man (EDMM for
short).

72, Brief facts giving rise to this application

are that the applicant was appointed as substitute

EDMM at Ppilibhit, R.M.S. in place of Sri Nokhey Lal,
EDMM, by the order dated 1,4,1992, He worked as such
till 16-2-1993, Thereafter the applicant was again
appointed on the saicd post as substitute EDMM on
24-2-1993, He continued on the said post till 23-3-1993,
He was then appointed provisionally as EDMM on 9.11,93
and continued on the said post Uptollo.l2.1993.

3. It js stated that the appointment on the post
of EDMM which was lying vecant was to be made and as
immediate appointment in accordencé with rules was not
possible, the competent authority decided to appoint
the applicent, whose nsme had been sponsored by the
Employment Exchange, provisionally in terms of instruc-
tion issued vide letter dated 23-2-1987 by the Post
Master Geperal, The applicent was accorcingly appointed
by order dated 14.1,94.The applicent reported for duty
on the same date, It is stated that the said appointment .
of the applicant has been cancelled on the direction

of respondent no.3 without any justification, in vio-

lation »f the principles of naturel justice, without

giving any opportunity to the applicant to show csuse sl

against the termination. Hence, this application for

the relief mentioned above,.

4, The respondents have contested the claim of the

applicant, In the written statement filed on their

Lehalf, it has been stated that the applicant was
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appointed by respondent no. 4 who is the brother of

the applicent in violation of the instructions issued
by the department in that behalf, It has also been
stated that the appointiment of the applicant was purely
on ad-hoc basis and liable to be yerminated any time
without any notice, That being so, it is stated that the
applicant has no cause of action for challenging termi-
nation of his service by filing this application and the

same deserves to be dismissed,

D- de have heard the learned counsels for the

parties and perused the record,

6. In para 3 of the counter affidavit it has been
clearly averred that the applicant is the brother of

Sri Gulab Chancd Qjha, IRM, G-IInd Sub-Division Gonda,

who is the appointing authority and that the applicant

was appointed as EDMM substitute Pilibhit RMS by his

orcder dated 1,4,1992, He wss also appoimted by the

same person on 24,2,1993 and 9.11,1903, The appointment
which hzs been cancelled by the impugned order dated
14,1,1694 also was made by reépondent no.4 who is the
brother of the applicent, The appointment of the applicant
by respondent no,4 is ageinst the instructions contained
in Director Generel PR&T letter No. 43-36-64-pen dated
17,10.1966. In the said letter it has been stated that

the employment of near relatives in the same office should
be avoided, The recruitment fules for EDAs and EDMM and
EDM Carriers have not so far been fremed under Article f
311 of the Constitution of India. The recruitments in I

the aforesaid posts are being made on the basis of the

instructions issued by the competent authority from time
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to time in that behslf. A full Bench of the GAT in

% reported in has held

that pending framing of the recruitment rules,
instructions issued by the desartment from time tao

time in that regard shall have the force of rules and

e

infraction thaereof in making appointmentf shall -

vitiate such appointments, Instructinn} referred tao

above, @appear Lo be only directory, bubt in spirits it
agpears to bs mandatory and in our opinion infractioan
of the aforesaid rules will bes against the mandatory

pr{}Uiﬁians -

"%. The recruitment of EDMM is recuired to be made
through the fmployment Exchange. For that purpose the

appointing asuthority should send a recuisition to the

1sC2l Emplocyment Exchange reauesting him to nominate

Suitable candidates for the post having prescribed
pualificetiosn within a pgerind of 30 days from the

date of Sending the recuisition to tha Employment

ExChange for nomination of candidates to the conCerned

iy

authprities. In CaSe, no nominations are received

\;,Z from the Employmsnt Exchange, a5 pjer recuirsments,
'

~ -

within the stipulatsd period of 30 days or if any of

the candidates sSponSgr=d by tha Enployment &Exchange
is not found to be suitable, it will be cpen to the
Com_ostent authority Lo make seleclions on the basis |

of the application receivad in rssponSe to the
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circulation of notice inviting applicatinn for the

post. The appointment of the applicant has not been
mads by following the aforevsaid procedure. From the

appointment lecbter (Apnaxure-4) it appears that the
appointment was made provisionally for want of
sufficient time to make appoinciment in aCCordanCe

with Y“he afaresaid procedure. Provisional appointees,
it is settled law, acauire no right to hold the post.
That being So, the respondents cannot be Faulted in

passing the impuqned order cancelling the appointment

of the applicant.

% The lLearned counsel for the applicant has

arqued that the terminatinn of the services of the
applicant without giving him any opprtunity was
against the grinciples of natural justice and as
Such 1s liable to be quashed, even if no prejudice

is caused to him. Ipn Support of this argument he
has placed reliance in the decision of the Hon'ple

Su,reme Court in Girish Chand and Others Vs. Upian of

India and pthers reported in 1985 UpLBEC p-22. Reliance

has alsp been placed by the learned counsel for the
applicant on the decision of the Lycknow Bench of this

fribunal in Xamal Singh VS. Union of India reported

(1991)1 UPLBEC 25 (Trib). We have perused the afgresaid

decisions and we find that the ratio of thes aforesaid

deci5igns is not applicable fﬁ tha case before us,

inasmuchas, no irceqularity appears to have been allagad
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Cp. There are a number of decicionS on ths question

in the cases cited by the learned counsel for the

applicant. As against this, in the instant case, the

-

appointment of the applicant has been Cancelled on the

ground that thes same was get aéainﬁt the instructinns

issued by the competent authority in that regard.

of termination of an irregular appointment. In South

Central Railway Vs, Veera Raju reported in 1992(2) ALJIP4

the Yigh Court of Andhra pPradesh has come to tThe

conclusion thet no principles of estoppel applies against

the Government in case of a fradulent appnln where

the appointment on prnductiun of casté' C@.ﬁer was

———ur

fopund to be falses. In Neelamber VYs. Supdt. of P,St 0Ffic es

|

regorted in (1993) 1 SLJ p-58, it has bseen held that there

is no promisory estop.el and #m violation of the principles

of natural justice uhen the cancellation of the decisinn

was due Co wrong declaration of the £%§%£€' In the case

of Dgddasittaiah Vs. UQI reported in (1993) 5 SLR p-174,

was a case of Lermination gf an irregular a,gointment

under Rule 6 of Eﬁﬂ(uunditimns of Service), and the same
uivg et

was held tg be bet it was held by the Bangalsre Sench

that there was no need for giving an opprtunity of hearing

alsp. The pPatna Bench of the Administrative Tribunal in

Shanker Dayal Ujadhyaya and gthers Us. UQI & Others

reported in (1995) 30 ArC p-18, has held

"4 govermment servant, it is settled law, has no right
to the post held by him unless he is holding ¢ permancnt
post substantively or he has schiéved quasi-permanent

status or he is holding a temporary post for a fixed termj}

"~
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In the present cdce the cpplicants are holding temporsry
post of ED Mailmen terminable &t will, The termination

of their services at eny time will therefore not attract
Article 311(2) of the Constitution of India dnd cennot be
ceemed to be by way of punishment, In this case the
appointments were found to be irregular, The dpplicants
rendered less then three years of service, On the ground
that it was a case of termination simpliciter for which
the employer had the right under the terms and conditions
of employment the order of termination of their services
must be upheld,®

6. From the counter affidavit filed, it app9ars that
the respondent no.4 who happens to bs the brother of the

applicant had manipulated the entire iﬁ%?yain such a

manner that one Shri S,resh Chand, casual labourar, whg was
allotted for aj ointment on the posSt of EDMM, could nat

join and in the meantime Jrpovisional apaaintment of the
applicant was issued. The respondent no.éd, omo was,
SR e -y _— 3 5 R e

-Neratore, put under sSuspensSion for dispbedience of

.I‘d 3 ] ‘ . B ] 3 ST

orders and 1nStructions of the desartment and charge

Sheet has been issued against him.

10. In view of the abw e, we have no manner of
doubt that the appointment of the applicant was against
utter disreqgard and violatian of the instructinns issued
by the department in that behalf Zeam Kine we &4
: ; o P A . A I = | L] rhE
b apphCandt ity
a,_u,..ointm&:nt/ was, Cherefore, irreqular abinition, m@rw,

Mo 2 3 ~ T o 1 3 i \ 1
the roespondents were perfectly justified in cancalling

Lhe sams withsut hplding any Inpuiry ar giving a natisg

to fpdcause to the applicant.

11 . for the reasons stated above, we find no merit in

Lthis case and, Cherefure, dismiss this applicatign. The

Party shall bear thejp o

Costs, ft,;n._.
Du be/ Member (R) ﬂembsrC?) L




