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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
ADDITINNAL BENCH AT ALLAHABAD |
* * ®»
Allahabad : Dated this )/s/— day of Acceeandr, 1995
Original Application No. 1879 of 1394

DISTRICT ¢ AZAMBARH

AUORUM -

Hon'ble Mr. S. Das Gupta, A.M.

Hon*ble Mr. T.L. Verma, J.M.

Manoj Xuymar Maurya, son of Sri Ram Nain Maurya,
at present wor<ing as ED®M Yudhisthir patti
Res ident of Village & Post-Yudhistir patti

District-Azamgarh,
(By Shri NP Singh, Rdvocate)
e e o ® e o © e o s s @ Applicant

\fersus

1. The Union of India through the
Director General (Posts)
Dak Bhawan, New Delhi.

2. post Master General/DpS

Gorakhpur Region, Gorakhpur.

3. Senior Superintendent of Post Offices,

Azamgarh Division, Azamgarh.

4, Sub Divisional Inspector (Postal),

Dhoolpur, District-Azamgarh.

(By Km. Sadhna Srivastava, Advocate)
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By Hon'‘ble Mr, S, Das Cupta, A.M.

Under challenge in this 0.A. filed under Section.

19 of the Administrative Tribunals Act 1985 is the
order dated 2L-12-1994 by uhich the services of the

Applicant as Extra Uepartmental Branch Post Master

(EDBPM for short) have been terminated with immediate
effect. The Applicant has prayed that the said order
be set aside and the Applicant be declared as Continuing

in service as ED®PM atWdhisthir patti,Azamgarh.

%, The admitted facts in this case are that the
Applicant was one of the candidates sponsored by the
Employment Exchange to whom a referenc e was made by

the Respondents For.SponSDring the candidates to fill

up the vacancy ~ caused due to the diéciplinary proc eedings
taken against the existing incumbent of the post. The
Applicant was selected aﬁd a letter of provisional

appointment dated 29-9-1994 was issued. A copy of the
appointment letter clearly indicates that the Applicant's

appointment is on provisional basis and the same would

be tenable until the departmental ection against the
previous incumbent is ccmplete and the appointment

shall come to aﬁ end in case that person is re-instated

in sarvice.uThe Applicant thersafter took charge of theff&

5}—EDBJM and was Continuing to perform his duties until
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by the impugned order his services were t erminated

without aqiving him any notice.

3. The Applicent’s grievance is that he was duly

selected by the Respondents aft er verifying all the

particulars given by him in his application and having

fulfilled all the requirements for the appointment
as EDBPM. As such, the order of termination of his
services without affording him an opportunity of

hearing is illegal and arbitrarve.

4, Indicating the reasons for terminating the
services of the Applicant, the Respondents have
stated in their counter affidavit that the recuisition

to the Azamgarh Employment Exchange was sent on

29.7-1994 in response to which a list of three
c andidates we® sent on 27-8=1994 which was rec eived

by the Respondents on 30-8=1994, oroGeded884e 0N
2.9-1994, the second list contaipiag the name of

only the Applicant was sent by the Employment Exchange
to the Respondents, stating that this name was left
out due to clerical misteke. A photoCopy of the
letter dated 2-9-1994 by which the name of the Applice
wae sponsored is at Annéxura-z. 1t is stated that
thereafter, the third list of one more candidate

wae forwarded by the Employment Exchange, which was

received by the Respondents on 5.9-1994, Thus 2
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total number of five candidates were sponsored by the

Employment Exchange and as the applicant was found

most suitable among others, he was provisionally

appointed on the post of EDBPM. Howsver, on the
basis of the complaint made by two of the candidates
sponsored in the first list, Respondent No.2 reviesuad
the appointment of the applicant and found that the

said appointment has been irreqular. The services of

the applicant were accordingly terminated by the impugned
order dated 21-12-1994, The applicant could not, however,
be relieved from the post as he had filed a petition
pefore this Tribunal and obtained stay oraer. It is

the contention of the respondents that the impugned

order of termination dated 21-12-1994 is a simpliciter

order without attaching any stigma and, thersfore, it

was not necessary to give any opportunity to the applicant
before passing the erder. It has also been stated that
the reasons for termination ;gﬁnot recuired to be

1 2

disclosed in the order of terminatione

Se The applicant has filed a rejoinder affidavit

in which the contention of the OA has been re-affirmed.

6. The Learned Counsel for the respondents arqued
that the impugned orcder being a simpliditer order cannot
be challenged on the ground that the applicant was not

given an opportunity to show cause. She relied on
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several decisions in support of his contenticn. These
are (1) the decision of the Hon'ble Supreme Court

in the case of Madhya Pradesh Hasta Shilpa Vikas Nigam

ktd. Vs. Devendra Kymar Jain and Others, reported in

(1995ySupreme Court Cases (L&S) 364 (2) The decision of

the patna Bench of the Tribunal in the case of Shanker

Daysl Upadhyay and Another Vs. Union of India and nthers

reported in (1995) 30 Administrative Iribunals Cases 18 ang

{3) the Full Bench decision of the Hyderabad Bench of

the Tribunal in the cese of S. Ranganayakulu Vs, Sub-

Uivisional Inspector (Postal) and Others reported in

(1995) 30 Administrative Tribunals Cases 473(FB)

7. In the case Devendra Kumar Jain (Respondent)
dec ided by the Hon*ble Supreme Court it was interalia
held that when appointment is made on temporary basis
and the services have been terminated without notice
or assigning ra§80n, it was not necessary to follow

the formalities of Article 311 before termination.

In thdg/;aso, the appointment of the respondent was
ggk'only on temporary basis and terminable withaut

any notice, but it was also made without obtaining

prior approval of the State Government. In the case
before us, the appointment of the applicant was no doubt

on a provisicnal basis and was terminable without any

notice in terms of the appointment letter but it is
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not the case of the respondents that the appointment was

not approved by the competent authority,

He In the case of Shanker Dayal Upadhyay, it was a
case of the respondents that the applicants have been
appointed in violation of the sstablished nqrmS/guidelineS
ignoring candidates of Supérinr merits and that the
applicants did not even fulfil the recuisite conditions
for the appointment. The termination of services of

the applicants appointsed by such irreqular means by an
order sf simpliciter was held valid. In the case before
us it is not the contention of the respondents that the
applicant was inferior in merit or has not fulfilled the
Condition of the appointment. It has mersly been stated

that his appointment was-irregular but the nature of

irregularity has not been specified,.

9. In the Full Bench decicion in the case of S.

Ranganayakulu,'it vas held that in the absence of
statutory rule governing the recruitment of ED Agents,

the instruction to be followed for such recruitment

shall have full play‘IF any such administrative instruction
hasvbeen viclated in making an appointment, it woula

would render the candidate ineligible or discualif§ to
enter the arena of either competition or selection and

such a defect would be fatal to the candicdature. In
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the present caseé the respondents hawve shown us that the

nameé of the applicant was sent oy the Employment Exchange
by second list on 2.9.1994 i.,e, more than 30 days atter
the aate ot requisition sent to the Employment exchange.
The learned counsel for the respondients argued that in
term of the existing instructions in this regard, the
name of the applicant coula not have peen considered

by the appeinting authority as the nomination was received
more than 30 days after the date of requisition, In this
regard, we were referred to instruction No.l2 regarding
methoa of recruitment of &D Agents containea in section
II1 of the EDA (5ervice & Conduct) Rules 1964, Relevant

portions of Ingtruction No.l2 read as toliowsse

X X X X X X X X X XX X

2, It has now peen gecided that the employment of

ED Agents should be made through Employment exchanges.
For this purpose the concened recruiting authority should
séna a requisition to the local emplioyment exchange,
having jurisdiction over the area, requesting nomination
ot suitavi® canaicates ror the post, having the prescriped
qualitications, within a period of 30 days irom the date
of senaing requisition te the Employment exchang® tor
nomination of canaiaates to the concerned autthority.

‘ X X X ®xx 3l X X X

5. In cas® no nominations are received from the
employment oxchagfes regasraing the canaidates as per
requirements within the stipulated period or 30 days

or if any of the canaidates sponsored oy the Employment
Exchange is net touna suitavie as per prescrivea
conaitions of eligivility, it woula w@ open to the
competent recruit?ng authority to make selection trom
other applicants in accordance with the existing
precedure,

6. - The Heaas of Circles wiil please issue apprepriate
instructions to ali recruitin? authorities in their
jurisdiction and ensure compilance of the revisea
preczauro tor recruitment to difirerent categories of ED
Agents,

(Dew.,P&T, letter No .45.22/71.SPs.l/Pen.,aatea
the 4th septemoer, 1982.).

It was orderea avove that ED aAgents shoula pe
appointea threugh the emgloynent exchange of the area,
Several instances of nomination of oniy one canaidate
by the empioyment exchange® have come to the notice of
this Directorate. In such cvases, the resultant selection

0
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precess gets totaily devoid of any element of compe tition,
it has, therefore, been decided that in future sponsoring
of at least three candidates by the empleyment exchange
should be insisted upon. In case o1 any ditficulty in
this regard, the matter may oe taken up with the Directer
of Empleyment Exchanges oi the State Government concerned.
Nermally they have instruction to send a panel of
candidates not less than thrice the number of posts notified
to them. In the event of the employment exchange failing
to sponser the minimum nDumbér of canaidates, the wacancy
should be notified through public advertisements and while
making the iinal selectien, the comparative merit of all the
candidates i.e. those who respond to the notification as
also those sponsored by the employment exchange should be
taken inte consideration.

X X X X X X . X X X X X X
10, It is clear from the above instructions that

mnination received from the employment éxchange within
30 days of the date of requisition should only be
considered. It is also the stipulatien that the minimum
number of nameés to be sponsored shall be three, Wwe have
seen from the facts of this case that three namés were
sponsored initiaily by the Employment Exchange by letter
dated 27-8-1994 which was received by the respondents on
30-8-1994., Thus the employment exchange had nominated
three persons within a peried of 30 days and the number
nominated was sufficient for the appointing authority te

have an adequat® field of choice in terms of the relevant
instructions. The name of the applicant was admittedly
sponsored by the employment exchange after expiry of

30 days from the date of requisition. This name, therefore,
could not have been considered by the eppointing autherity
and consideration of his candidature was vielative of the
fnstruction No.L2, as quotea acove, As was geciced vy

the Full Bench in S. Ranganayakulu's.case, administrative
jinstructions in this regard having veen violated in making
appointment of the applicant, such viclatién is v b\.{\ to

W\

his candidature and appointment.
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1l. Therefore, action of the respon ents in terminating
the services of the applicant by a simpliciter order without
attaching any stigma, in such a circumstancej, cannot be
faulted. |

12, The application, therefore, lacks merit and is

dismissed accordingly. The interim order is vacated.
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Member (J) Member (A)
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