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CENJhAL AuMl~I.::> IttaTIVE lhlRUNAL 
ALLAHABAD BE 1-.CH 

.t\LLAHABAQ. 

Oriyinal &,>_pl i cat i on N2.· ,l.841 of 19lz4 

Al lahabad this the 1 $(t-day of 

Hon ' ble ur . h . K. ::>axena , lv\enber ~ J ) 
Hon' bl e f!lr . I.; . ,:) . Ba~-~.J~_Jylan be r { A ) 

Reserv eg 

1997 

• 

.::>. B. hai :;,/o Kapil l.Jeo hai , h/o 490 i<aJLl ashpux ( Cnandp ur ) 
~a l ori , Allahabad. 

Appl icant 

actvoc9te ,:)ri G.u. Mukherje~ .. 

Versus 

l. union of I ndi a tbro ugh .':>ecret ary , i/linistry of Planning , 
uepartrnent Of .':>t atist .ics , .':>ardar Patel 2 hawan, i~w uel hi . 

2 . 1\et ional .':>ampl e ,:) urv ey Org a ni sat i on (Field Operati on 

Div i s i uri ) uovt . of Ir • ...iia ' C' Bloc k III , rl oor hall 327, 

Pushpa Bt.awdn, lVlada ngiri l-toad, I\few u el hi. 

3 . Regional Assist.ant uirector , 
Organisation Field Operc~ ion 
hoa d , Allahabad. 

I 

Advocate :,! i N. B. .':>inq h 

Nat i onal .;-;ampl e .:. urv ey 
Uivision , 32- A, .Jtanl ey 

hesponL!ent :::> 

By Hon• ble Dr. H. K • .:::iaxena , Membe r Judicial 

Ti .i s i s an applica"t ion movej un.ier .Jection 19 

of the ndministrative l ri bunals Act , 1985 challen9i1"9 

the or...ie1 of puni::> hnent dated ll . 4 . 1994 whereby t he pay 

of the ap plic a nt wa!; reduced from Rs .1350/- to i\s . l.290/ ­

in the pay ~cale of ns . 1200- 2040 for 3 year5 anij with 

c LlJl ul at i v e effect • 

' 

2 . fhe brief fcict~ of the case are t hat the uppl icant 

was posted as l{>per uivi::.ion Cl e rk( for short U.J . C. ) ur1der 

t he re::> porictent no . 3 .Q_It_ appear s that some embezzlement had 

._..i~~~--~==:::;._:_~--'=-----



... 
' 

.. .. 
. -

\ 

• 

• 

I • 

• 

• 

• • •• 

-

2 • • • • 

taken place aru F. I .h . was lodged in Colnel garij Pol ice 

.;;,ta ti on on 19 . 10 . 1979 . The appl icdnt was, prosecuted under .. 
~ection 409, 420 , 4o7 , 468 of 1 . P . C. He ~as also charge-

, 

sheeted for departmental ac~ion on 13/10 . 10 . 1~78 a n....i inquiry 

was started. lt i!:> stated tl1ai: tlhough he was acquitted 

in "t r.e criminal trial on f-7 . lei 19'i0 y.et the departmental 

inquiry was proceede~!hi~~ the same facts and order of 

punishment was recorded . The appeal was preferred on 

.l3 . !:> . l994 but it was not deci ded ti l l touay . LU.ti matel y 

the O. A. was fi l ed on 08 . lL.1994. The grouncts of attack 

are t ha t the bank letters were not produced and the star 

wi t ness - J . N. ~in ha was not examined. Hence , th i s O. A. 

with the aforesaid reliefs . 

3 . The re spondents have contestea i:he case by 

filing the co un~ er-cl ffid.av it of one K. ~ . Lal, Regional 

•ssista nt uire ctor . It is averred that the appl icant was 

involved in a grave charge of embezzlement and , thus , he 

was s uspended by the Assist§nt uirector- .::.hr i J . N . .... inha . 

After finalisation of the criminal c ase , aepartmental 

proceedings were initiated and the i aipu.:ined orJ.er of 

punishment was passeo . It is stated tha t every opp­

ortunity to defend himsel f was given to the appl icant_, 

and i nquiry was conducted fairly . The order of punish­

ment passed by the discipl ina ry authority is stated to 

be j us t . It is specifi cally me ntioned tha t all t t"e do cu. 

ment s were shown to the appl icant and , the s , ther e was 

no yround to chal l enge the fairness of the inqui ry . As 

regards non- production of .:>ri J . N. ~inha as witness, it 

is stated that since lie ha d retired, he could not };lie 

produced. 
• 

4 . The rejoinder , rei ter a ti119 
• ••• pg .3/-
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the grounds which were mentioned in the O.A • 

• 

!:> • we have h ea r o ~tu:i :,aty aj eet 1~luk herj ee proxy 

counsel to ,sri G. U • •• 1ukherjee , coun!X!l for tbe applicant 

and ~i ..;;;..K. An\var brief hol.:ier to .:>ri N. B. ~iCVJh, counsel 

for the r esponctent s . .le have al so p3ruse d the record. incl uJing 

the orig inal fi l e ,of the inquiry officer. 

6. The crux of t he argument s advanced by the 

learned proxy counsel for the ap plicant is t ha t the ap plicant 
. 

was acquitted on criminal cha! g e anj , thus , th ere was no 

j usti f i ca tion for his bemng pro ceeaed departmentally on 

those very charges . In this conne ction the r eliance bas 

been pl ace d on the Judgment(ar1nexure A-1) giv en by t.he 

criminal court in the case v.ihere the applicant was facing 

trial under section 409, 420 , 46=7 , 468' or I.P.C. The appli­

cant was, oo uoubt , acquitted on 21 .1.1990 but on the yround 

of benefit of aoubt. Ttie trial court had clearly hel d that 

the c harges were not established laayonct the shadow of aoubt 

and thus, the benefit of doubt was giv en . It is wel l settled 

law tha t a judgment of criminal/ trial court which is based on 

e ither benefit of doubt or non.production of material evidence, 

will not operate a s bar for departmental action. I f the 

charg e s are scrutnised on merits and the trial coUlt comes 

to a conclusion that no charge was establi shed, only then 

it i s expecte d that the departme n't will not proceed on with 

the inquiry . Even in that 5i tuation, such an acquittal i.-1ill 

not ope£ate as complete bar against the department for ini­

tiating departmental prd>ceeding s . Here be fore us the applicant 

waa acq uitted on the benefit of doubt . In our opinion t~ 

appl icant ~annot take shelter behind s uch an acquittal for 

not being proceeded against departmentally. Illu~, this ground 

i 5 not tenable . 
P':i .4/ -
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7. It is al so a r gued 1.ha t. there had been suf f-

icient delay in filing the charge-sheet. This fact does 

not find corrobozation from the material on recor.J. The 

applicant himsel f mer1tioned in the O. A• that the charge­

sheet for departmental action was dated 13/16.10.1978 

The first info.rmation report was lodged vJith the Police 

on 19 .10 .1979 J nct the charge-sheet of criminal trial was 
... 

submitted by t h e Police on 31.8.1983. In such a situation, 

when the charge i $ of serious nature and legally competent 

authority is investigating into the said charges ana ulti­

mately submitted the charge-sheet before a compete nt criminal 

court, the depar tment a l proceedings are required to be 
. 

stayed. , .:rhus, if the charge-sheet for departmental action 

was prepared on 13/ 16.10 . 1978 and actua l progress in the 

inq uiry could be starte d only after the cziminal trial was 

over , we do not f i nd tha t this blame of del ay can be thrown 

on the resp ondents . Thus, there is rio meirt in this 

arg u i. ent as well . 

8 • The learned counsel fort he applicant argues 

tha t the relevant docunents particularly bank l etters have 

. -
not bee n shown or copipsupplied to the applicant . ~imilarly 

~ri J. !~. ~inha who v1as Drawing and Disbursi ng Officer and 

a~prosecution wit he ss was not examined in support of the 

charges. It 1t1as further conte nded that the applicant i.vanted 

to examine ~ri J. l•I. ~inha as defence \'Vitness and, thus , he 

was not allowed to be Col led. ,_e have gone through the 

report of the inquiry officer and find from the narration 

of the facts therein that all the ctocu.11ents mentioned in 

anne~ re -3 of the charge-sheet ·were brought on record and 

were marked as annexure .:>-1 to .::>-29. The inquiry officer 

f ur th E?r me nti one d 
~Q.. 

which w1s bro u;J bt 

that no objection about the doalJllents 

on ecord, was raised by the charyed 
••• pg.of-
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It is, therefore, clear tr.at this objection 

has been raised for the sake of objection. ' 

9 . It i s evident from t he report of the inq uiry 

officer that .:-.>ri J. N. ~inha v1as the ura'f11ing and Uisbursi ng 

Officer and ""as o fcourse not produced iri support of the 

char ges . The appl icant had desired to produce s a i ·:J 

~Ii J. N. ~inha as de f e nce witnesses but when the occasion 

c ame , the appli cant showed unwillingness.to prod uce him 

as defence wit hess . ln such a situation the blame cannot 

be tbi?own on the inquiry officer for not maki ng a n oppor­

tunity availabl e for production of defence witnes~ . ~e 

find that this ground too is not tena ble. 

10. fhe l e ar nt:o couns el for the applicant al so 

argues that there i s no evidence in St.q!Sport of the charge. 

Before we proceed to find out if r eally there is no evidence, 

·we wo ul d like t o glance at the c ha rges which were frame d 

agains t the appl ica n"t . There were 5 cha rges against him. 

Fir st charge v1as tha t in t he year 19 77-78, the applicant 

had drawan an amount of ~ .362 . 20 f or preparation of bafi( 

draft in t he name of .::>hiv Kuna r, Investigator but no 

bank draft was got prepared and fak e draft nunber was 

shown in the record. The second charge \vas t hat two 

amount of Rs .100/ - ea ch for payment of T. f ,. advance t o 

one V. B. Gupta were drawan in ~eptember, 1977 and only 

one aroo unt of Rs . 100/- wa s sent while other was mis­

appropriated and kept with him till AUJust, 1978 . The 

thil d charge was that he had drawan an amount of 

Hs . 24~6 .11 for getting the draft in favour of Uevesh 

Mishra prepa red but no amount wa~ sent to t he bank 

for the preparation o f the draft and a fake nmlber 

of draft was shown · n the record. .:;,imilarly charge 

\ 

I 
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I 
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ro .4 is that an amount of Rs .37G3. 7o ,_..,as drawan for 

obtaining the draft in favour . of ~ri V.P.B. Singh 

and ~ri V. K. Ty agi but no bank draft was got prepared. 

The fifth charge is that the amount of T.,A. bills for 

the mo nths of May , June am August, 1977 of Om Prakash, .. 
In~estigator amounti~ to Rs.117.10,~136.:l.5, and ~ .11!:>.55 

was drawar1 from the bank but no draft was go t prepared 

and no payment was made . on the other hand fake bank 

drafts were sho\vn in the record. The inquiry was made 

from the bank and it was revealed throug,h l ett ers that 

no such amotnt was ever sent for the preparation of the 

bank drafts . These docunents had alreadf been brought 

on record. The entire case is based on the docunentry 

evidence. ,Je hardly find arry substance in the argunent 
a 

of the learned counsel for the applicant that it isLcase 

of no evidence • .Al so wed::> not find af?f deficiency if 

~hri J.f,J. ~inha, Drawing ana Disbursi ng Officer could 

not be examined. In our opinion ,the argunent that it is 

a case of no evidence, is no t supported by iny material 

on recor d . 

11. It has been pointed out by the learned counsel 

for the applic(lnt that the appeal was preferred on 23.!:>.1994 

but no decision was given even after the expiry of the 

period of 6 months and till 08/l:l/1994 when this o.~. W6S 

f iled. During argunent it is again stated that even upto 

that date, the appeal was not disposed of. This fact 

would have been relevant had we considered this aspect 

that the 0.A. '"as bad for not exhausting the alternate 

remedy. In our opinion, by filing the appeal the applicant 

haS· done his job but if the appellate authority failed to 

dispose of within the prescribed period, the· ap plicant could 

-alo nothif1:l. Af'fljway non-disposal of appeal 'vvill not 
•••• pg. 7/-
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debar us from deciding t his case on merits. 
\ 

12. All the points which had been raised by 

the learned proxy counsel for the applicant are t a ken 

into conside ration by us and we find t hat the order of -

p unishment which ought t o have been more severe, does 

not s uffe r from a ny illeg ality. Al.so there is no pro­

cedural irreg ul. arity;9 nd no viol ation of principle of 

natural justice _i s es t abli5hed . Thus, the O.A. stands 

dism i sse d . NJ order as to costs. 

I -
Membe r ( J ) 

/M.M./ 
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