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CENTRAL ADMINISTRAT 1'/E TR IP.WA I,, A LlAHABAD 3Et·!CH 

A LlAl-fA ?1\D 

• 

DATED : Allahacacl this t he 
17 f1 

• • • • • • day of 

Oriqinal Application No . 1837 of 1 99'1- . 

acecl a~ out 35 year! , 

son of ~ri Giridhar Gopal, 

Senior Superintendent, 

Railway ~~ il Services, 

•A• Division, Allahabad ••••••••.• Applicant. 

(By Advocate Sri K. C. Sinha) 

Versus 

Un ion of India, 

throunh Secretary, 

-Cum-Director General Posts, 

Ministry of Co111n unication, 

New De lhi •••••••••••••••••••••••••••• Respondent$. 

CORAlY\ :- Hon. Mr . S. Das Gupta, N'embar-A. 
Hon. Mr . T. L. Verma, Member-J. 

0 R D E R ---------

1. The applicant, after completion of a brilliant 

academic career and a brief stint as a lecturer in the 

Allahabad University, Allahabad joi ned as a direct 

r ecruit to the Indian Post a l Service of 1 984 batch. 

He oot his first promotion in due course VJith effect 
~ 

from 6 .2.1 989. He became due for pr omot i on to the ~ext·· I 
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hi9her scale of~. 370C-50CO/-(Junior Administrative 

Grade) in 1994. According to Rule, promotions are made 

to hicher orade on the basis of remarks recorded on 
~ . 

the 'J'1ork and c 0nduct of the Government servar'1ts in 

their Annual Confidentia l Rolls. The applicant, it 

is stated, has never been comnunicated any adverse 

entry which miqht have been reflected in his ACRs. 

The se lf-appra isa 1 sheets, V.Jhich v1ere submitted by 

the applicant, forming part of the ACRs. shovJ outstanding 

performance of the applicant. As disagreement of the 

Reporting Officer of the Reviel"t ing Officer 't1ith the 

self-appraisa l report of the applicant has not been 

canmunicated, he reasonably expected his promotion to 

Junior Administrative Grade in th9 norma 1 course. To 

the utter surprise of the applicant, the respondents 

have superseded the applicant by promoting 7 of his 

juniors by order dated 13 .12 .1 094 (Annexure-A-6) • 

. A.ccording to the appl)cant, his supersession is 

unv•arranted, arbitra r y, capricious and malaf ide and 

against the principle.5of natural justice. Hence this 

applica tion for c- uashing the order dated 1 3 .12 .l9Q4 

and issuing a direction to the respondents to take 

action for promoting the applicDnt alongv•ith his 

batchmates ,~·ho have been promoted by order dated 

13.12.1994 ~· ith all conse c uential benefits and 

privileges • 

2. The respondent · , VJhile oppos in~ the claim of 

the applicant, has•.· in ~ .'-" . counter-affidavit stated 

that the departmental Promotion Canmittee (OFC for 

short ~ after careful appraisal of the ACRS of the 
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applicant,did not consider him fit for promotion to 

Junior Administrative Grade and that he came t.11der 

'adyerse critic ism' both .in the year 1993 and 1994 

based on the report of the Post tllaster General, Allahabad. 

3. Heard the learned counse 1 for the parties and 

perused the record. According to instructions contained 

in para 6.3(11) Of the DOP&T OM No . 22011/5786-East 

dated lC .4 .1989 for promotion to the post in the leve 1 

of Rs. 370\-SCXXJ/- the Bench-mark grade should be 

'Very Good•. The posts in the scale of Rs. 37C0-50C'O/­

and above it v•ould thus appear are filled by selection 

on mer it. Vie had called for the ACR dos !er of the appli­

cant as v.re 11 as the DFC minutes to scrutinise ""hether the 

DFC had made a fair assessment of the mer it of the 

applicant ""hi le considering him. for promotion to the 

Junior Administrative Grade. \'.\:t have perused the DR: 

proceeding and the ACR Dosier of the applicant and \\'e 

find that the foll~· ing gradings have been given to 

the applicant:-

Period of ACR Grading aiven by 

Reporting 
Officer 

Rev iev• ing Acee pt ing 
Of£ leer - Authority 

1988-89 (1 .4 . 88 to 
31.3.89 

1999-90 (28 .6 . 89 to 
31.3.CO) 
1990-91 (7 .5 .<x' to 
31.3 . 91) 

1991-92 (1 .4 .91 to 
31.3 ~92) 

1992~93 ll .4 . 92 to 
31.3.93 

1993-94 (1.4 .93 to 
31.3.94 ) 

-

Good Good --
Very Good Very Good Good 

Average Average ---
Average Average --
Very Good Very Good ---
Very Good Very Good ---

••••••••• 4~ ' 
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4. According to the guide-lines for cat.egorisation 

of officers by Departmental Pr<*otion C01m11ittee, the 

assessment is to be made on the basis of the majority 

of remarks recorded on the \"iork and conduct of the 

Officers during the relevant period i.e. during 

five years imnediately precedina the year in v.•hich 

he is being considered for promotion. The DIC met 

on 6.12.1994 and 1.12.1994 for considering promotion 

against vacancies pertaininq to the year 1994-95. The 

CRs of the applicant pertaininq to the year 1989-~, 

1991-91, 1991-9'2, 1992-93 and 1993-94 are relevant for 

the purposes of assessino the qrade of the applicant by 

the oec. FrQll perusal Of the remarks, recorded during 
. 

the aforesaid period·, it \•rould appear that the applicant 

has earned t..-·o 'Very Good' end one 'Good• and two ,, 
'aye rage • i:t@E. The DR:: has, thus, assessed the 

applicant as 'Good' on the basis of the remarks 

recorded in ·bis ACRs during the r s levant period. The 

assessment of the merit of the applicant by the oro 

thus, cannot be said to be unfair or arbitrary. 

5. The learned counsel for the applicant next 

argued that the decision Of the Dfe in regard~ the 

app licant has been vitiated because extraneous material 

has been used for assessing the merit of the app licant. 

It v·as stated that the ave rments made in the counter­

affidavit that the applica nt \"as subjected to adverse 

critism during the period 1 993 and 1994 by Post Master 

General,Allahabad under v•hom he v•as \··orking during that 

period, is not ref lacted in his ACRs and as such could 

not have been taken into consideration for assessing the 
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merit of the applicant. Ve are not impressed by this 

arglJTlent of the learned counsr.- 1 for the app licant 

be ca use the DFC has not used any materia 1 Of her than 

I 

the remarks recorded in the ACRs of the applicant, for 

assessing his merit. The DR:, thus, has not comnitted 

any error in ase ssing the merit of the applicant. In the 

aforesaid v ie\v of the matter, dee is ion in Prabhat Verma 

Vs. lhion of India ; reported in 1988(S1R )page 642, Union 

of India Vs. t.\oha n La 1 Gupta, reported in 1988 {SIR) 

page 633 re lied ~on in support of the above ax-gurre nts 

have no releva nce hence need no discussion . 

6. It v•as next argued that some of the 

of ficers promoted by impugned order dated 13.12.1994 

had adverse entries but, the '/ have been promoted 

desp ite adverse entries and as such the applicant's 
• 

superse ss ion by his juniors is arbitrary as ~11 as 

d iscriminatory. It "'as also subnitted that Misc. 

Application No.131 of lQ<)S v.·as filed for st.mnoning the 

DR: proceedings and ACRs of Officers. junior to the 

applicant, who were considered for promotion, alongv ith 

the app lie ant to demonstrate that persons having adverse 

remarks, have been promoted. The request for sunmoning 

the ACRs of junior Off ice rs \-..no have been prQnoted •as 

turned down by order dated 9.2 .199'5. The applicant, if k. 
v.ras aggrieved by the aforesaid order, should have moved. 

the higher Court for reversing the sal'D9 and should have 

obta ~a direct ion for summoning the ACRs of the juniors 

also. That not having been done, he cannot fl0\11 be 
' 
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permitted to argue that rejection of his application 

' 
for sunmoninq the ACRs of the junior Officers has 

prejudiced him. The learne d counse l for the applicant 

h a s referred to the decision Of Chandiqarh s~nch Of 

the Ce ntral Ad'ninistrative Tribunal in Naresh Chandra ______ _._ _______ ---
Ba shisth9 Vs. State Goyt,, of Haryana reported in 

1989 (lo l An min ist rat ive Tribunals cases page 

713 in sup port of his argurmnt that the ACRs of 

junior officers v.1ho have superseded the applicant, 

s hould have been summoned. t·:~ have pt? ruso1 the 

judgment of the Chandiqarh Bench of the Tribunal 

and v..ae find that in the case . before the Chandigarh 

Bench the names of juniors, v-1ho according to the 

applicant, had earned adverse remarks and 'IJhO had 

been promoted by arbitrary categorisation, had been 

mentioned, in the pet it ion. He had also asserted that 

adverse reports had been conveyed to hw a nunber of 

times. In the case before us except the ~!ch 

allegation that the applicant had reasons to believe 

that some of the off ice rs promoted in the list of 

13.12.1994 had adverse remarks, but, they have been 

allov.·ed to be promoted, there is nothing else to 

s~port this allegation. On the basis of this averment 

only, · sunmoning of the ACRs of junior Off icerswho have 

superseded the applicant, in our opinion, , .. as not at 

all necessary.There is no alle aation of malafide 

a gainst any of the members of DR: .The assessment made 

by the DR: Of the merit o{ the applicant is based on 

the ACRs of the app l i c ant, a nd as such the assessment 

of the merit of the applicant as made by the DR: by 

no stretch of imagination can be said either capricious. 

unfair or ma laf ide. ?1~ therefore, find absolutely no 
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merit in th is content ion of the applicant and for that 
~'«-~ ef 

re ason_s t;... t>he· request of the app lie ant for sunmon1ng 

the ACRs of the juniors ~1ho have been promoted by the 

imruaned order. is perfectly justified. 

7. It was also contended that the aradina of . -
the applicant as 'Good' and 'Averagfl' in the 

~ 
context of the Rule tha~promot ion to the grade Of 

Junior Administrative and above. bench mark grade 

should be 'Vetv Good' assumes the character of adverse 

report and as such should have been communicated 

before the same was used by the DPC. It ve s 

submitted that unccxnmunicated adverse remark 

can not be used for superseding the claim of an 

Officer to higher grade . Generally, remarks 'Good ' 

and 'Average• are not treated as adverse but, these 

r e marks asstrne special significance \.'he n a Goverrmant 

Officer is excluded from the pane 1 for promotion 
kMf'_rLT 

to a ~~sb?:?t grade because the B.,nch Mark 

grade earned by him is not 'Very Good' • There is 

no statutory def inition of 1A·ord "ADVERSE ENI'RY'~ 

VIP have, therefore, ref erred to some of the sta ndard 

dictionaries to ascertain the meaning of a'dverse ientry. 

In Biswa :.s On Encyclopaedic LavJ Diet ionary and 

Mitra 's Legal Diet ionary 'Adverse' means opposed to 

ones interest, un-favourab le, harmful• detriment a 1 a nd 

prejudice. According to Randan House Diet ionary 'adverse' 

me ans antagonistic in purpose or eJfect, adverse 

crit icism,opposing ones interest. In Corpus Juris 

Secondam Vol. XXVIII page 634 'Adverse' means unfavour­

able , detriment a l. To ~1'6.;J,_any entry W1 ich 

adversaly affects the intere ~t of a person is 
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adverse. The remarks 'Good ' and 'Average ' 
)\\9.~ 

context of the renuirement of bench1--9rade 

in the 

•v~ry Good• 

for promotion to Junior Aaministrat ive Grade and abcve 

will adversa ly affect the promotion of an off ic·er 

who has not earned remark "Very Good". It is needless 

to say that the career prospects of a subordinate 

officer larqe ly depends upon the y:ork and character 

assessment by reporting Off icer/reviev·ing officer/ 

accepting authority. In this connection, vJe, would like 

to refer to the follov.• ing observations of Hon 'ble Mr. 

Sabyasachi Mukherji(J) as he then ~.'as, in R. s. Dass 

Vs. lhion of India ; reported in 1987(5.C)page 593 :-

"It can not be said now-a-days , if one 

is aware of the facts and curre-ets Of 
!ife, that simply because categoridation 

and judqment of the service record of 

officers are in the hands of senior 

officer is a sufficient safe guard . There has 

been considerable erosion in instremis~ sense 

of fairness an::i justice in the senior Officers 

by al l concerned. From the instances of conduct 

of many, sana of senior officers and men in 

high posit ion• it cannot be said that such 

erosion is not only unjustified." 

S ID1 ilar ly, the I-Ion 'ble Supreme Court, in 

s.Ramchandran Raju vs. State Of Orissa ; reported in 1994 

(28) Administrative Tribunals Cases page 443 has made 

the f ollovJing observations ~ 

• 

"This ca se '"·ould establish as a stark 
reality that '"ri:ting confidential 
reports baars onerous responsibility on the 
reporting officer to 1$schev\f his 
subjectivity an-i personal pre j ud. ices or 

•••••••• 9/-
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proclivity or prediaect i ons and to make 

ob jective as<tessment . It. i s needless to 

emphas ise that the career prospects of a 

' 

subord inat~ officer /emp loyee larae ly depe nds 

upon the v•ork anrl chara cter assessme nt by 

• 

the r:e rortinq officer . The latter should adopt 

fair, objectiv9, dispassionate and constructi­

ve c omrn ~ n d s I c om me nt s in P. st ima t i '1q or a s SP s s inq 
the cha r acter, abi lity , inteority and res­

ponsibility ;isp layed by the Officer /emp loye e 

c oncer'1e~ durinq the r e l ev ant period for the 

above 0bjectives if not str ictly adhered 

to in mak i ng a., honest assessment , the 

prospect a nd c a reer of t he subord inate off icer 

being put to rJreat jeopardy ." 

In v iev of the f a Uino mor a l and eth ical 

standard anj havinq renard t o the observat i 'Jns made by 

Hon 1ble Supr eme Court in the jud'1lllent r e f erred to ahove 

the f:'OSsib ility Of an UOStJ'UP OlOUS Off ic er ,whbodoes nd:t 

poss~sses enouoh c ouraqe to invite open c onfror'lt at i on 

v·ith t he subordinate but , at the same time int ..... nds 

to settle personal score by spo ilinq h is ca r e•r 

ps ospe cts , may give r emarks v•hj.ch may .not be 

c omm unic ab le but , at the sarne time mar prospects of his 

p r omotion to hi-::iher q rade , c annot be ruled out . The 

Officer becomes victim of b 5.as a nd pre jud ice of the 

such an uns!,rupu l ous r ep orting Officer and \1'1ill c ome to 

klnO\"' of the mischief only afte r five y.:ars v.•hen the 

damage is alr~dy done . In this viev of the matter, 

i.o•e are inclided"-'~ a tGooti-' or 'Average' grading 

in t he ACR, though nc{Per-se adverse wou ld assume ~ 

character of adverse remarks in the context of the 

requirement of 'Ve ry Good ' E?e nch Mark to qualify for 

empanelment for promotion toJunior Administrative 
\ 
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grade and above·. 

9 . In hold inq the above v iev , •1 ·e are • ho.~·ev~r, 

c onf r 0'1t ed v ith the contra ry viev taken by Patna Bench 

in B. F . Singh Vs. th!on of Ind ia & others ; re port e,.1 in 

1 994 {28) Adm i nistrat ive Tribuna ls Cases paoe 601 . It has 

been,in~er-a l ia, held in the said case that 'Good 'qra1ing 

in the ~CR does not by itse l : posn , a threat to the 

continuance of the emp loyee in the post , he is h o lding . 

The same , therefore , c annot be termed as 'A.".ive rse '. 

l o. ~ are unable t o subsc ribe to the vie'· expressed 

by Patna Bench of the Tr ibuna 1 for the r e ason v·e have 

discus sed above, and also because the is sue qermane t o such 

ca ses ·is not thr eat to the c ontinuance in service , but , the 

threat to the c aree r prospect of the emplo~rees c onc erried. It 
<.-1.>\ UCJ. 

is also pe rtinent to mention that the Supreme Cour~Ldecis ion 

referred t o by Patna Bench in sur:- port of the vie" ta'<en on 

this issue; has not c onsider ed this specific question . \~~ viere 

ser i ous ly c onsi::ier in '"' t o r efe r this is sue f or adjudica t ion 

hy a larger hench . ~i'e , hov·ever , refrained from ma k inri such 

a r e f e rence f or the pr e sent a s v.e are dispos ing of this 

app lication on other a r ound s pleaded by the applic.ant. ~~·e 

\\'Ould , hO\•·ever , like that the Departme nt of Personne l , \~•hich 

is t he noda 1 department of the re spondent , exam ins s th is issue 

in the lio ht of the obse rvat. ions made above to c onside r to 

f ormu l ate safegua r d against s uch victimisation . 

11 . V.e have n ot ice d from the ACRs that t he r eport ing 

Officer and the Revie \•.· ing Officer have g r.aded the applicant 

as 'A~ verse ' i n their re port f or the year l9SD-91 and in 

the c o l umn 'Genera l Asse ssment ' \flJith refe r e nce to his 

stre ngt h and v•ea kness the remark rec or ded is 'Officer 

takes l eave very f re qua nt ly '. Th is remark can 
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not be taken as the strength of the officer hence it 

has n eces sarily to be treated as his v-eakness. This 

remark, therefore, 

remark . It should, 

assume s the character of adverse 
~P-. 

ther4 fore ,,.._been communicatP.d to 

the applicant. This does not appear: to have bee n 

done. 

12. \' 'e have a l so:~ not iced that the qrad ina 'Very 

Good' for the per iod 28.6.1989 to 3l.3 .19SO , as 

g ive n by the r eporting officer and e ndorsed by the 

rev ie\··ing off ice r has bee n do\· ngr aded to 'Good ' by 

Accepting Authority. It was argued tha t dov-ngra d inq of 

'Ve ry Good' r emark to 'Good' by the Accepting Of.fleer 

amounts t o a~ve rse r emark and as such should have 

been comnunicated to the app licant before the samg was 

take n into c ons ideration for assessing bis merit 

by the DFC. Since this :, remark has not been communicated 
I 

to the applicant, tak inq the sa i1 rema r k fnt o considera~ion 

by the DFC , vitiates the assessment of the mer it as 

d<lone by the Die. ·similar quest ion came up for c ons iderat io 

be fore Jaba lpur B~nch Of the C~ntra 1 Administrative 

Tr ibuna 1 in Mohan Gupta vs. state of '· M.P. 

reported in (1994) 26 A.T .c. page 878. The Jabalpur 

Bench of the Tribunal has held :-

"Before we part, we may also mert ion that 

the High Court of Madhya Pradesh• in the 
case of Shivanand Prasad v s . Union of India, 

has held that d ov.•ngradinq t.he remarks by 

the r eviev inq authority v-·ithout recording 
reasons· and \"'hi.ch has bearing on the promotion 
avenua of an individual, amounts to adverse 
remarks and if not communicat ed to the concerned 
officer, the same have to be ianored. Therefore, 
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the downgrading done by the reviewing authorityi= 

in the year 1989-90 has to be adjudged in the 
1 i ght of thP. j u1rimant of the Hia h Court as ..-.e 11 

as the observat ions ma ·\e by us in the body 
• 

of the judgment. Ve can under stand the 

r e viev ing authority expressing opinion about 

the performance of an officer for 9 ood reasons 

but, altering do\"0 gradation without r ecording 

r easons ha s to be ignored. 

13. We have perused the ACR Dos1er of 

the apn lie ant and v ie find that the accepting 

authorit~has not g iven sufficient reason for 

downgrading the remarks from 'Very Good' to 'Good' 

• The reason g ive n for d0111n-grading the remark is 

"The off ice r is slightly overrated~ The Acce pting 

Aut h ority \.'1as r e c uired to g ive the specific reas on 

for d i s agreeing with the qrad ing g iven by the 

reporting Officer e nd orse d by the Reviev .. ing Authority. 

The remark does not ind icate the around on the bas is 
H 

of vlhich he has d01Nnqraded the remark from 'Very Good' 

to 'Good'. The downgrading of the remark by the 

accepting aut hority thus, cannot he said to be based on 

sufficient cause. In fact, -~ ~- .... no reason v1hile 
~ 

d ov:nqra :ling fr om(Very Good' to 'Good' has been assiqned . 

\rihile agree ing v1ith the viev rendered by the Jaba lpur 

Be nch of the Tr ibuna 1 in Mohan Gupta 's c ase (Supra ) 

that dO\vng r ad inQ the remark from 'Ve ry Good 'to 'Good' 

~1 ithout assigning any reason amounts to advers e r emart:J 

WP. d o not c ons i der it appropr ia t e t o order that the same 

should be i gnored . Y..'e are of the viev• that t" • • the 

aforesaid t v10 r ema rks. v·hich according to us are 

adverse i n nature should have been communicated to 
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the applicant, and representation, if any. filed for 

exp unct ion of the same should have been disposed of 

before the remarks v.•ere allowed to remark in the ACR 

of the applicant. It is settled principle of la~· that 

uncommunicated adverse remark can not be used for 

superseding the claim of an Officer for promotion to 

higher grade. That being so, the assessment of the merit 

of the applicant by DfC on the basis of the aforesaid 

unconmunicated adverse remarks, is vitiated. 

14. In the res11 lt, t his application is allO\"ed 

in part and the respondent is directed to conrnunicate the 

adverse remark for the year 1990-91 and the dO\'·'ngrad inq 

of the remark 'Y..ery Qooq 1 to 'Good' by the Accepting 

Authority pertaining to the y~ ar 1 989-90 to the applicant 

, .. ithin a pe riod of one month from the date of 

comnunication of this order. Representation if any, 

filed by the applicant for expunction of the said 

remarks be disposed of v1 ith in a period of two months from 

the date of receipt of the rep re sentat ion a nci if t he 

remarks / gradings are mo:! if ied as a result of the 

r e p r e «5entat ion, a rev iev DFOJ to consider a fee sh 

empane·lme nt.'- Of the applicant ,be c 0n ven~d. : for 

the Junior Administr~:lv e.. Gr~de . ~ ~ 
~ ~ ~ ·--no 
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