CENTRAL ADMINISTRATIVE TRIPINAL, ALIAHABAD BENCH
ALLAHARAD

Th ' .
DATED : Allahakad this the ...’:7.. day of M@‘ .d. 1695

Original Application No., 1837 of lgga,

Udai " ishna,

acec akout 38 years,

soen of 5ri Giridhar Gopal,
Senior Superintendent,
Railway Mail Services,

'A' Division, Allahabad,sees..... Applicant,
(By Advocate Sri K. C. Sinha) 'f

Versus

Union of India,
throunh Secretary, .
-Cum=Director General Posts,

Ministry of Communication,

ey

m“. Delhi'-'-‘"-“"‘"-Il‘iiﬂliiﬁiF"‘ Hespondentg“

CORAM 2= Hon, Mr. S. Das Gupta, Member-A,
Hon, Mr, T. L. Verma, Member-J,

(EE Hon :Met Ty L Uérmallwbmher-J)
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1s The applicant, after completion of a brilliant

academic career and a bkrief stint as a lecturer in the

Allahabad University, Allahabad joined as a direct “
recruit to the Indian Postal Service of 1984 batch.
He got his first promotion in due course with effect

from 6.2.1989, He became due for promotion to the next
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higher scale of B, 3700=5000/~ (Junior Administrat ive
Grade ) in 1994, According to Rule, prnmotioﬁs are made

to hicher agrade on the basis of remarks recorded on
the work and conduct of the Government servants in
the ir Annual Confidential Rolls, The applicant, it
is stated, has never been communicated any adverse
antry wvhich might have been reflected in his ACRs,
The self-appraisal sheets, which were submitted by
the applicant, forming part of the ACRs, show outstanding
performance of the applicant., As disagreement of the
Report ing Off icer of the Reviewing Off icer with the
self-appraisz]l report of the applicant has not been

< communicated, he reasonably expected his promot ion to
Junior Administrative Grade in the normal course, To
the utter surprise of the applicant, the respondents
have superseded the applicant by promoting 7 of his
juniors by order dated 13,12 ,1994 (Apnexure-A=6),
According to the applicant, his supersession is
unwarranted, arbitrary, capricious and malafide and
against the principlesof natural just ice, Hence this
application for cuashing the order dated 132,12.19%4
and issuing 2 direction to the respondents to take
action for promoting the applicant alonqwith his

ZZ%? batchmstes who have been promoted by order dated

l 13,12 ,1994 with all consecuential benefits and

privileges,

27 The respondent.:, while opposing the claim of
the applicant, has: in & counter-affidavit stated
that the departmental Promot ion Committee (DFC for
short ; after careful appraisal of the ACRS of the
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applicant,did not consider him fit for promotion to
Junior Administrative Grade and that he came under

'adverse criticism' both in the year 1993 and 1994
based on the report of the Post Master General, Allahabad.

3% Heard the learned counsel for the parties and
perused the record, According to instructions conta ined
in para 6.2(ii) of the DOPRT OM No, 220ll1/57%6-East
dated 1C.4.1989 for promotion t0 the post in the level
of R, 370C-5000/= the Bench-mark qrade should be

"Very Good', The posts in the scale of &, 3700-5000/-
and above it would thus appear are filled by selection
on merit., We had called for the ACR dosier of the appli-
cant as well as the DFC minutes to scrutinise whether the
DFC had made a fair assessment of the merit of the
applicant vhile cohsiderinq him for promot ion to the
Junior Administrat ive Grade, We have perused the DFC
proceeding and the ACR Dosier of the applicant and we
find that the following gradings have been given to

the applicant:=-

Pariod of ACR Grading given by

Report ing Reviewing Accepting
Officer Officer Auythority

1088-89(1,4.88 to Good Good -
31.3.89

1989=90(28,.6 .89 to Very Good Very Good Good
31,3,90)

1990=91 (7.5.9C to Average Average =i
31,3.91)

1991-92 (1 .4,91 to Average Average ——
31,3.92)

19922931 .,4.92 to Very Good  Very Good -
31,3.93

1993-94(1.4,93 to Very Good  Very Good £
31.,3.%4 )
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4, According to the gquide-lines for categorisation

of off icers by Departmental Prakotion Committee, the
assessment is to be made on the basis of the majority
of remarks recorded on the work and conduct of the
Officers during the relevant period i.,e. during

five years immediately precedina the year in which

he 1is being considered for promotion., The DFC met

on 6,12,1994 and 7.12,19094 for considering promot fon
against vacancies pertaininq to the year 1994-.95, The
CRs of the applicant pertaining to the year 1984-90,
1991-91, 199l-02, 1992-93 and 1993-94 are relevant for
the purposes of assessing the grade of the applicant by

the DEC, From perusal of the remarks, recorded during

the aforesaid period, it would appear that the applicaﬁt

has earned two 'Wery Good' amd one 'Good' and two

) e—
'ggazgge'-gziigﬁs. The DFC has, thus, assessed the
applicant as 'Good' on the basis of the remarks
recorded in his ACRs during the rzlevant period. The
assessment of the merit of the applicant by the DRC
thus, cannot be said to be unfair or arbitrary.

Se The learned counsel for the applicant next
arqgued that the decision of the DIC in regard ;th the
applicant has been vitiated because extraneous material
has been used for assessing the merit of the aprlicant,
It vas stated that the averments made in the counter-
aff idavit that the applicant was subjected to adverse
critism during the period 1993 and 1994 by Post Master
General,Allahabad under vhom he was working during that
period, is not reflected in his ACRs and as such could
not have been taken into consideration for assessing the
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merit of the applicant, YW are not impressed by this
argument of the learned counsel for the applicant

becausas the DFC has not used any material ofher than

the remarks recorded in the ACRs of the applicant, for
assessing his merit, The DPC, thus, has not committed

any arror in asessing the merit of the aprlicant. In the
aforesd3id view of the matter, decision in Prabhat Verma
Vs. Union of India ; reported in 1988(SIR )page 642, Union
of India Vs, Mohan lLal Gupta, reported in 1988(SIR)

page 633 relied uwon in support of the above apgquments

have no relevance hence need no discussion,

6. It was next arqued that some of the
officers promoted by impugned order dated 13,12,1004
had adverse entries but, they have been promoted
despite adverse entries and as such the applicant's
supersession by his juniors is arbitrary as‘ well as
discriminatory., It was also submitted that Misc.
Application No,l31 of 1905 was filed for summoning the
DPC proceedings and ACRs of Officers, iunior to the
applicant, who were considered for promotion, alongvith
the applicant to demonstrate that persons having adverse
remarks, h-ave bean promoted. The request for summoning
JK the ACRs of junior Off icers who have been promoted was
turned dovn by order dated 9.2.1995, The applicant, if (.
was aggrieved by the aforesaid order, should have moved.
the higher Court for reversing the same and should have
obtainga direction for summoning the ACRs of the juniors
also, That not having been done, he cannot now be
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permitted to argue that rejection of his application
for sumoning the ACRs of the junior Officers h'as
prejudiced him. The learned counsel for the applicant
has referred to the decision of Chandiacarh Banch of

the Central Adninistrative Tribunal in Naresh Chandra

L1 33 0 T T B 1 o Bl ]

Baghistha Vs, State Govt, of Harvana reported in
1989 (10) Administrative Tribunals Cases page

713 in support of his arqument that the ACRs of
junior officers who have superseded the applicant,
should have been summoned, V> have paruced the
judaoment of the Chandigarh Bench of the Tribunal

and we find that in the case before the Chandiaarh
Bench the names of juniors, who according to the
applicant, had earned adverse remarks and who had
been promoted by arbitrary categorisation, had been
ment ioned, in the petition, He had also asserted that
adverse reports had been conveyed to him a number of
times, In the case before us except the mlmﬂ
allegation that the applicant had reasons to believe
that some of the officers promoted in the list of
13,12,1904 had adverse remarks, but, thev have heen
alloved to be promoted, there is nothing else to
suport this allegation, On the basis of this averment
only, ‘summoning of the ACRs of junior Off icerswho have
superseded the applicant, in our opinion, was not at
all necessary.There is no alleqation of malafide

aqga inst any of the members of DPC .,The assessment made
by the DPC of the merit of the applicant is based on
the ACRs of the applicant, and as such the assessment
of the merit of the applicant as made by the DFC by

no stretch of imagination can be said either capricious,
unfair or malafide, We therefore, find absolutely no
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merit in this contention of the applicant and for that

R.E);’LQM Gj‘
reasons,,the’ request of the applicant for summoning
the ACRs of the juniors who have been promoted by the

impuoned order, is perfectly justified,

7 It was also contended that the grading of
the applicant as 'Good' and ‘'Average' in the

context of the Rule tha't}_promot ion to the grade of
Junior Administrative and above, bench mark orade
should be 'Wery Good' assumes the character of adverse
report and as such should have been communicated
before the same was used by the DPC., It v8s

submitted that uncommunicated adverse remark

can not be used for superseding the claim of an

Of ficer to higher grade. Generally, remarks 'Good'

and 'Average ' are not treated as adverse but, these
remarks assume special significance vhen a Goverrment
Off icer i;s excluded from the panel for promotion

to a mmm grade because the B>nch Mark

grade earned by him is not 'Very Good' , There is

no statutory definition of word "ADVERSE ENTRY"

We have, therefore, referred to some of the standard
dictionaries to ascertain the meaning of adverse entry.
In Biswa®s On Encyclopaedic law Dictionary and

Mitra's legal Dictionary 'Adverse' means opposed to
ones interest, un=favourable, harmful, detrimental and
pre judice. According to Random House Dict ionary 'adverse '
means antagonistic in purpose or gffect, adverse
criticism,opposing ones interest, In Corpus Juris
Secondam Vol, XXVIII page 634 'Adverse' means unfavour- |

able , detrimental, To Many entry which
adversaly affects the interest of a person is

ceseeesBf==
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adverse, The remarks 'Good' and 'Average' in the
context of the recuirement of bancﬁrgﬁhde 'V#fy Good !
for promot ion to Junior Administrative Grade and ;bove
will adversaly affect the promotion of an off icer
who has not earned remark "Very Good", It is needless
to say that thé career prospects of a subordinate
of ficer largely depends upon the work and character
assessment by reporting off icer/revieving officer/
accepting authority. In this connection, we, would like
to refer to the following observations of Hon 'ble Mr,
Sabyasachi Mukherji(J) as he then was, in R. S. Dass

Vs, Union of India ; reported in 1987(S.C)page 593 :-

"It can not be said now-a-days , if one

is aware of the facts and curreats of

life, that simply because categoridation

and judament of the service record of

of ficers are in the hands of senior

officer is a sufficient safsquard. There has
been considerable erosion in instremises sense
of fairness and justice in the senior off icers
by all concerned. From the instances of conduct
of many, some of senior off icers and men in
high position, it cannot be said that such
erosion is not only unjustified.”

Similarly, the Hon 'ble Supreme Court, in
S.Ramchandran Raju vs. State of Orissa ; reported in 1994
(28) Administrative Tribunals Cases page 443 has made

the following observations 4=

"This case would establish as a stark
reality that vriting confident ial

reports baars onerous responsibility on the
report ing officer to gschew his
subjectivity and personal prejudices or

R Y

|




9-

proclivity or predidections and to make
objective assassment. It is needless to
emphasise that the career prospects of a
subordinate officer/employee laraely depends
upon the vork and character assessment by

the rerorting officer. The latter should adopt
fair, objective, dispassionate and constructi=-
ve commends/comments in astimating or assessing
the character, ability, intearity and res-
ponsibility displayed by the Off icer/employee
concerned during the relevant period for tha
above objectives if not strictly adhered

to in making an honest assessment, the :
prospact and c2reer of the subordinate officer
being put to qreat jeopardy." | '}

8. In viev. of the falling moral and ethical
standard and having recard to the observations made by IE
Hon'ble Supreme Court in the judement referred to ahove
the possibility of an unsgrupalous Off icar,whbodoes ndt
possesses enouah couraoe to invite open confrontation !
vith the subordinate but, at the same time int=2nds
to settle personal score by spoiling his carecer
peospects , may give remarks which may .noct be
communicable but, at the same time mar prospects of his
ﬁigg 4 promotion to higher grade, cannot be ruled out. The
| Cf<f Of f icer hecomes victim of bias and prejudice of the
such an unserupulous reporting Off icer and will come to
know of the mischief only after five y2ars when the
damage is alrepdy done. In this view of the matter,
we are inclided, ﬁ?i a 'Good' or 'Average' grading
in the ACR, though nécgarfse adverse would assume fie
character of adverse remarks in the context of the
requirement of 'bey Good' Bench Mark to qualify for

empane lment for promotion toJunior Administrative

[ ] -LO/"'-— |
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grade and above,

9. In holding the above view, we are, however,

confronted with the contrary visv taken by Patna Bench

in B. P, Singh Vs, Union of India & others : reported in
1994 (28) Administrative Tribunals Cases paage 60l. Tt has

been,inter-alia, held in the s8id case that 'Good 'qrading
in the ACR does not by itself pose, 3 threat to the

cont inuance of the employee in the post, he is holding.

The same, therefore, cannot be termed as 'Adverse’,

10, Ve are unable to subscribe to the wview expressed
by Patna Bench of the Tribun2l for the reason we have
discussed above, and also because the issue germane to such
cases is not threat to the continuance in service, but, the
threat to thas career prospect of the employees concerne%} It
is also pertinment to mention that the Supreme CourQL;:Ei;;on
referred to by Patna Bench in support of the view taken on
this issug}has not considered this specific question. Wa were
seriously considerin~r to refer this issue for adjudicat ion
hy a larger bench. We, hovever, refrained from mi3kina such

a reference for the present as vwe are disposing of this
application on other arounds plzaded by the applicant.%e
would, however, like that the Department of Fersonnal, which
is the nodal department of the respondent, examines this issue |

in the lisht of the ohservat ions made above to consider to

formulate safequard aga inst such vict imisation.

1L - We have not iced from the ACRs that the report ing
Off icer and the Reviewing Off icer have graded the applicant
as 'Adverse' in their report for the year 1990=9%l and in
the column 'General Assessment ' with reference to his

'Off icer

strength and veakness the remark recorded is

takes leave wvery €requently', This remark can
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not be taken as the strenath of the officer hence it
has necessarily to be treated as his veakness, This
remark, therefore, assumes the character of adverse
remark, It should, therqfore,kbﬂe-en communicated to
the applicant, This does not appear: t0 have been

done .

12% e have also: noticed that the gradina '"Vary
Good' for the period 28,6.1989 to 31,3,1990, as

givén by the rerorting officer and endorsed by the
reviewing officer has been dovngraded to 'Good ' by
Accept ing Authority. I was arqued thzt downgrading of
"Wery Good' remark to 'Good' by the Acceptina Officer
amounts to advarse remark and as such should have

been communicated to the applicant before the samz was

taken into consideration for assessing his merit

by the DFC. Since this ;. remark has not been coqnnunicated
to the applicant, taking the s2i! remark into cnnsideration.
by the DRC , vitiates the assessment of the merit as
done by the DFC, Similar question came up for consideration
be fore Jaba lpur Banch of the Central Administrative

Tribunal in Mohan Gupta vs. State of . M,P,
reported in (19%4) 26 A.T.C. page 878, The Jabalpur 5
Bench of the Tribunal has held :-

"Before we part, we may also ment ion that
the High Court of Madhya Pradesh, in the
case of Shivanand Prasad vs. Union of India,
has held that downgrading the remarks by |
the revieving authority vwithout recording L
reasons and vhich has bearing on the promot ion
avenue of an individual, amounts to adverse

remarks and if not communicated to the concerned
of ficer, the same have to be ignored. Therefore,

L I 112;"‘-"'
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the downgrading done by the reviewing authorite=

in the year 1989-90 has to be adjudged in the
light of the judoment of the High Court as well
as the observations ma-e by us in the body
of the judoment, W can understand the
revieving authority expressing opinion about
the performance of an officer for cood reasons
but, altering down gradat ion without recording
reasons has to be ignored.

3% We have perused the ACR Dosier of
the aprlicant and ve find that the accept ing
authoritﬂhas not oiven sufficient reason for
downdrading the remarks from 'Very Good' to ‘'Good'
. The reason given for down-grading the remark is
"The officer is slightly overrated! The Accepting
Authority was recuired to give the specific reason
for disagreeing with the arading given by the
reporting Off icer endorsed by the Reviewing Authority,
The remark does not indicate the qrouﬁd on the basis

of vhich he has downgraded the remark from 'Very Good'
to 'Good'. The downgrading of the remark by the
accepting authority thus, cannot he said to be bhased on
suff icient cause. In fact, == -"no reason while
downqgrading from{Very Good' to 'Good' has been assigned.
While agreeing with the viev rendered by the Jabalpur
Bench of the Tribunal in Mohan Gupta's case (Supra)
that downgrading the remark from'Very Good 'to 'Good'
without assigning any reason amounts to adverse remark

5 A
We do not consider it appropriate to order that the same

should be ignored, We are of the view that ®eSemse the
aforesaid tvwo remarks, vhich according to us are

adverse in nature should have been communicated to

.-111-113/-—_
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the applicant, and representation, if any, filed for

' expunction of the same should have been disposed of

before the remarks were allowed to remark in the ACR

of the applicant, &t is settled principle of law that
uncommunicated adverse remark can not be used for
superseding the claim of an Officer for promotion to
hiaoher grade. That E;inq so, the assessment of the merit
of the applicant by DFC on the basis of the aforesaid

uncommunicated adverse remarks, is vitiated.

14, In the result, this application is allowed
in part and the respondent is directed to communicate the
adverse remark for the year 1990=91 and the downgrading

of the remark 'Very Good' to 'Good' by the Accepting

Authority pertdining to the ysar 1989«90 to the applicant
within a period of one month from the dats of
communication of this order, Representation if any,

filed by the applicant for expunction of the said

remarks be disposed of within a period of two months from
the date of receipt of the representation and if the
remarks /gqradings are modified as a result of the

representation, a reviev DFO,to consider afeesh

the Junior Agministrstive .Grade. astE r
D heac AL Are To EEE dﬁ;{?ﬁi |
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