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RESERVED 

CEl\ffRAL ADMIN IS TAAT IVE TRIBUNAL 

ALU\Hl,~D BENCH 

ALIAHAEP.D • 

******** .rlt MM M: :rlto* >t -·**. :-** 

Al lahabad t his the f o '" day of __ a~, 

Origina l application No . 1508 of 1994. 

Hon'ble Dr. R.K. Saxena , JM 
Hon'ble Mr, 0,S. Baweja, AM 

Raj a Ram S.harma , S / o Sri Bhagel u 
5>ha rrna , R/ o Moha !la J atepur Nort h 
(Ke li Astha n). District Gor akhpur. 

-

1996 .. 

· ' · • • • • • Applica nt . 

C/A Sri Anil Kumar 

Versu s 

l . Union of India through Gen Er a l 
Mana ger, Nor ~h Eastern Ra il\';ay, 
Gorakhpur . 

2. Gene r a l Manager (P), Nort h Eastern 
Ra ilway , Gorakh o ur . 

3 . Chief Mecha ni o3 l Engineer , North 
Eastern Railway , Go r akhpur • 

• • • • • • . 'Respondents. 

C/R Sri V,K. Goel 

0 R DER - - - - -
Hon'ble Mr . D.S. . Ba !.-•Jej a , AM 

This applicatio n ha s been f i l ed under 

Sect ion 19 of t he Administrat iv e Tribuna ls l.i. ct 1985 . 

The apo l ica nt was i ni t i ally appoi nted as a Khalasi 

i n the Loco \'to rkshop N. E. Rail•:Jay , Gor akhpur • He 

v1as subseq uen t ly promoted as a Daft ari in t he pay s cci l e 

of ~ . 80-110 on 4.6.11. Thereafter he wds promoted as j 
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a junior clerk vide order dated 6.3.73. 11e w";~ as 

junior clerk from 8.3.72 to 2.11.72 but all of,.~den.,, 
lyM 

he v.,ras reverted and posted as a peon. This order;c,cha ll-

enged by him before the Munsif court through suit no. 

1031 to 1974. Vide judgement dated 18.3.76, the learned 

Muns if · a !lowed the petition setrting aside the reversion 

order. This judgement was chal lenged by the Acininistra­

tio n in the civil appea l no. 206 of 1976. This appea l 

v.,ras a lso dismissed . A second appeal v1as fil ed b efore 

the Hon'ble High Court and the same has been also di s ­

pose d of by a n order dated 14.l0.92 upholding the judge­

ment of th e l ower courts. 

In the mean t ime, the app lica nt pas s ed ~ 

the selection of junior typist in the scale Rs. · 26o-400. 

He was further promoted as a senior typist i n the grade 

330-560 (1200-2040) vide or der dated 7.11.85, a nd the 

app licant is st ill continuing in this gra de. 

Railway Board i ssued the order of r estruct ­

uring of t 1e ca dres to be effective from 1.3.93. He 

~~s due for prornoti~n as per s eniority as a Head Typist 

from l.G .93 in t he grade Rs . 1400-2300 hut he vias not 

coosidered for promotion when orders for promotion dated 

9.12.93 were issued . 

2. Cons equent to the rejection of the second 

a 9peal by Hon'ble High Court, the appl ica nt made a 

r epresent a t i on dated 6.12.92 with a r equest for granting 

reliefs as per the judgement treat ing the applica nt as 

a clerk in t h e gr ade 110-180 from 8.3.72 onwards and 

gra nting of a ll consequential benefits. This was 
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followed by a number of reminders/r epresentat ions. 

Re~pondents vide letter da t ed 18.l0.93 a sked the a polica nt 

to give his opt ion whether he wa nt s benefit in the 

clerical ca dr e . The anp lica n t opted for clerica l ca dr e 

vide his letter dated 19.l0.93 with a conditio n that he 

may be granted seniority of t h e clerk from a.3.q2 onwar as 

a nd grant ed cons equent promotions of senior clerk , Head 

Clerk, and Office Superintendent grade II w:Lt hout any 

examinat ion from t he r e l evant dates when h is junior has 

been promoted. The a dministrat ion accepted his option 

a nd passed a n order dated 3/4.1.94 regarding appli cant 's 

lien in the clerica l cadre a nd giving proforma promotion 

in the grade 950-1500 from 8 .3. 72. 

The applica nt has a l s o filed a f,tisc . app li­

cation for proceedings unoer Contempt of Co urt Act 
• 

No. ~before t he Mun s if Court, Gor akhpur. 

• I IJ.M-
~ .., ~0 '1~ ln~ead of implementing the judgement 

and gr anting t h e consequentia l benefits, and posting in 

clerica l cadre) the a pplicat v1as t r ansferred vi de order 

dated 2 1 /22 . 1 .94 from the office of Deput y Control l er 

Stor e , N.E. Rai l way, Go r akhpur to office of Genera l 

~1an(.l ger as a senio r typist. The applicant ca rried out 

t he t r ansf ~ and joined on 24.1.94 as a senior typist . 

Sin ce joining as a typist on 24.1.94, the applica nt ha d 

not bee n given a ny p ayment for the month of Ftbruary 

and March t reating him wa iting for or oers. However 

on making repprese ntations , the p Dyment for Febxaa}:'Y 

and March has been rra de . But fur t her payment from 

April on•.•.erds has been stopped. The app licant made 

severa l r epresentations that t ill the j udgeme nt is 

implemented by allo\ving a 11 the co nseq ue ritia l be nef i t s 

in the clerica l cadre , the applicant may b e promoted 

as a Head Typist in he grade 1400-2300 and continued 
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in the Typist •s cadre. The r esponoents are neither 

permitting the applica n ~ to work in the typist cadre 

nor in the cleric2l cadre and not paying his salary 

since April '94 onvJards •1 

3. This applicat ion has been filed being ag( rei ve 

praying for the following reliefs''-

(i) To iss ue dir ect ion to the r espondents to 

pay the applica~~ salary in f ypist ~adre from the month of 
CJ"-w~ N 

Anril'94 till~final absorpt ion in t he clerica l cadre. 
" /4 

(ii) To promote the applicc..nt as Head typist 

in the scale 1400-2300 from l.G.93. 

(iii) Issue direction t o the respondents t o 

grant due promotion t o t he aop lica nt in the cler i ca l cadre 

io terms of the order passed by Hon ' ble High Court dated 

14.10.92 and payment of the arrears of pay and bonus 

etc . with 18 per cent interest. 

(iv) Issu e dir e-c t i on quashi nq the orp)ers 

dated 
~ Rt 

21.3.94, 17.~.96 , 9.9.94 and 7.3.95 (Annexure-~-1 

to Rf-4) respect ively of the counter passed by the r es­

pondents. 

4. During the pendency of the O.A. after 

filing of the count er reply, the applicant has moved 

a n amendment application for cert ain amendments with 

r egard to no n-s ervice of the letters referred to in 

R-I t o R-4 of the co unt er affidavit a nd the same was 

al l &wed. The applic ant a l so moved a Mi sc . application 
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praying for direction t o the r espondents not to declare 

the resu lt of the se l ection he l d on 29 . 8 . 95 for thE post 

of Chief Typ ist in the s ca le 1600-2660 or as a n a l ternat i ve 

the respo ndents to keep o ne post vacant fo r the app licant 

pending disposa l o f the present O,A . Oh this t.Af.s c .:· 

~pplicat ion , an interim order dated 12.9.95 wa s passed 

that t h e r esu lt 

the decis ion of 

of the select i o n sha ll be subject to fJ 
41,, p (fl 

l.his O.A. Further the applicant aft o~ 

ma de a pra y Lr wi t h r cga :td to non payment of the pay as a 

~enior Typis t from April 1 94 on ·Jards ,. a nd vi de order 

dated 7. l0. 94 direct i on v1as given theit r espondents t o 
/ 

indi cate to the i7Pplica nt as to the post on vihich he is 

supposed to wor k and a l so to pay arr ears of sa l ary as 1 
I 

~enior Typi st as wel l as pay his sa l ary i n futur e regu l ar l Y.i 

T hes e interim or ders \"Je r e confirmed from time t o time 

during t he pendency o f t he ap ~lication . 

5 . The respond errt s have filed the count er -

af 1idavit , a dmitt ing the fact of t he app l i c a nt h aving 

fil ed civil suit and di sposa l of the second a ~pea l by 

Hon ' ble High Court . It is stated t ha t af t er th& opt i on 

\'1as received f r om th e applica nt f or the clerica l ca dr e~ 

his l i en wa s fixed in the cler i ca ~ cadre vide order 
~ .. ~ 

dated 3 . 1 . 94. Act ion ha s been t aRen to gra nt of promotion 

" and f i xa Lion of pay in t he va rious gr ades up to Head 

Cl erk (1400-23CO ) and posting also indicated vide or der 

dat ed 21 . 3 . 94. As regards the promot ion to t he post of 

Siuperintendent gra de II , i t is sta ted thut it is a 

sele ction post a nd h e could be given promotion only 

af t er he p asses t he selec t ion . 

the applica nt vide o r der dated 

cJ l so advised that th~separa t e 

-

This "''a~ 

21. 3 . 94. 

selection 

fndi cated to 

It has bee n 

for the post 
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Siuperinteddent gra de II will re arranged for him after 

he join,the clerica l c adr e . 

As r egard prOJli'ption as Hea d Typist from 
lh'lJ!vr.,Ar~- ..,~~I~~ 

1.3.93, ,ince t h e applicant h ad a lready give n bis 
i\ 

option f or joining in the cler ica l cadr e his request 

fo r gra nt of promotion in the Typist ca dr e ca nnot be 

agre ed to as the option exercised is irrevocab l e • 

.Resj>•n-dr,J,- 6J¥.r,}Jfte c:pplicant has howev 1-r absconded from 

duty and r ef used to accep t the copies of the orders . 

His per i od from 21.1.94 t ill 21.3 . 94 has been treated 

as v.•a iting for ordE:.r vioe o r d er dated 17. 5 . 94. It was 

a l so ordered that if he fail~to join duty as a Hea d 

Clerk h e would be treated:tabsent from drt.y after 

• 

21 . 3 . 94. Inspite of t his..1 applicant ha s cont inued to ,. 

r emain a bsent from the d•J t y after 21 . 3 . 94 a nd did not join 

the post of Head Clerk in th e cleri ca l ca dre . The apnli-
• 

ca nt was per haps avciodin g joining as a Hea d Cler k, beca use 

oJ he continu ed in the Typist cadre he would have been 

promoted a s a Chi ef Typist (Type•Siup er int endent grade II). 

All the representations ma de by the a pp licont 

h ave b een decided a nd replie~ vide let ~er dated 9 .9.94 
b '1 I A.t. 1>, /1111-.(en.ii , 

at a nnexure-3 a nd appli cant d S r ef used to accept t he 

" s a me. S,ince th e applicant i s absent fr om t he duty a no 

he is not entit l ed for any salaEy till he joins the post 

in complia nc e of the orders. 

Iv.,,,' t N t 'ltve4 I Ju.t.. 
In vie1,.; of the abov e f acts, t he applica nt 

~ 
i s not entit led for tre reliefs prayed for . 

6 . 

The 

' -
~r~ t he learned counsel for the purties . 

applica nt filed t h e rejoinoer affidavi t reiterating ,. n 
~ Con t d ••. 7 ••.• 
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the facts brought out in t he application and refuting 

the averments in the counter affidavit. \•le have perused 

a 11 the mo t ertal brought on the record and given 

t~kp1eadings made during 1he hearing. 

careful 

thought 

7. From the contentions a dvanced, it transpires 

that the prayer made fo r reliefs (i) and (ii) in the 

present app lilftion and de ~ailed in para 3 alove are 

i ndirectly~hile the reliefs (iii) and (iv ) are direct l y 
/" 

related \'Ji th Lh e ju dgement in the civil suit. Vie v-Jill 

first t ake up the relief s No . (iii) and (iv). These are 

concerned wi th the imp l ementat ion of the judgement in the 

civil suit gronting due promotions and payment of the 

arr ears etc . in t he clerica l ca dre. T 11e applica nt h dS 

averr ed th";: a misc. a .p liceic i o n No . 271/93 under Contempt 

of Col.lrt Act has been al rea dy fil ed in the court of , t.1unsif , 

Gora khpur for non i mplementation of the judgement. This 

applicati~ n i s said to be still pending. It is a l so 

a ver r ed that respondents ha d sought time for implementat-

i on of t he judgeme nt . The resoondents on the other hand 
' 

ha v e furni shed th e deta ils of the i mp l ementat ion of the 

judgement by treat ing the app licant in the c lerical cadre 

a s per the judgement. The appl i cant has however denied 

the receipt of any of th e le t ters a nnexed at R-i to R-4 

of the counter and also averred t hat copies of these 

letters have not been filed in the Court with reference 

to contempt peti t i o n. The quashing of these orde ~ s hds 

been a l so prayed for . Siimx:e the matter wit h regar d to 

non implementat i o n of the judgement is a lr eady agi tated 

in the civil court through a contempt petition, we 

ref .r a in to go into t he meri t s of t hese r e lie~s . 

a. The second relief conc ~rns the promotion 

as Head Typis t in the g r a de of Rs . 1400-2300 from 
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1.3 . 93 unaer ca dr e r est r uctur ing orders of Ra ilvJ~Y S.p fl.~:-~ 

The responderrts ha ve resist ed this cla im stating t ·he-_ •· 

app lica n: ha s 

the judgement 

opted for c l erical ca dre in pur sua nce of 
• • • 

in the civil suit a nd ther efore he hpf 
'"" to s eek furt h er a dva nc eme nt in the clerica l ca dre. 'IJ e 

are inclined t o agree 1J1i t h th e contention of the- ·~spon-

de nt s . The app lica nt c anno t s eek t he benefits of t he 

pr o mot i on in thet~~ ca dres at t h e same t i me . Once he 

has opted f or cleri ca l ca dr e , the n a s per the judg ement 

h e i s to be consider ed as c l erk cont i nue d from t h e i ni t i a l 

promot i o n from 8 . 3 . 7 2 . He has ~o get fu .i:tber promotions 

in t h e clerica l ca dre wi th t~ r efer ence t o this promot i on. 

The be nefi t of c a dre rest ruct ur i ng from l . 3 . 93 if any 

due to him as p er t he s eni or i t y has t o be availed in ~ he 

clerical Cddre . He c annot cla i m f irst b enefi t in t he 

t y pist ca 're and t h en avail t he same benefit in the 
'-

J - • { 

clerica l cr.. dr e t r am the s'&t'R€-.~· In f a ct f rom an ne xur e 

R- 2 of the coun t er , he i s promtef0
, "'~~~~Cler k in t h e 

/ 

gr a de of Rs . 1400-23 00 r.iuch eafi f1 f r om 23 .~. -..:_In 

vi e 1:1 of these consider a~io ns , 1 w/a r e unab l e to fin d --'~ 
mer i t i n th is prayer for thi s l i ef . 

I 

• 

Nov-J 1ve c ome t / e fir st r e lief with r egard d ,I 
to non ... payme nt of t he sa l irY f or t he mont h of Apri l 194 

'"' o nwards . In thi s connection i nterim order pass ed :Gl '-' ( --
detailed in par a 4 , \l\heie in i t vJas dire cted to indi cate 

the pos t i ng of the a pp.ica nt e ither in t he cleri¢a l 

or typi st cadre a nd p ;/ him regul a rly including a rrear s . 

Fr om t h e aver ments made · in t he ¢ount e r , we find tha~ 

af t er gi ving hi s opti n in t he clerica l cadre, his 

pr omotio n upto Head 1lerk has b e en ordered v ide l ett er 

' . 

I 
I 
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dated 21.3.94 a nd h e has been a l so giving posting or e er . 

Ho wev er the apolica nt did not join. Another letter dated 

17. 5 . 94 was issued regularis ing the period,-On being 

relieved from the off ice of Deputy Chief Controller of 

stores , S.tores Depot Gor a khpur for reporting to Genera l 

Mana ger ' s office f o.r fur t her post i ng from 21.1. 96 to 

posting 

as v-1a iting for 1.ty,1 and reiterati rg the earli er 
''f 21 • .3 · %4 

order wa s is ue • In t he endorsement of thtl.s 

le t ter , i t is also mentioned that t he ap 'J lica nt has r efused 

to accep t th~ order dated 21 . 3 . 94 inspit e of being ava i l­

able in the office and he wil l be t r eated as unauthorisedly 

absent i f he does not join the duty as He ad Clerk . The 

app licant has t ota lly deni ed t he knowl edge of these 

lett e rs and also aver red t hat these have not te en served 

on him . He has a l so s~ated that he h as been regularly 

going t o t he office for dut y but th e Administr ation did 

not permit hi m to \'/Ork ei ther in cl erical or Typitt ca dre. 

Considering the f a cts a nd circumsta nces of 

the case , we a re afr a id that \Ne a r e unab1e to a ccept ttt:i!. 

cont e ntion of the a po licant . Subsequent t o the let ters 

dated 21 . 3 . 94 a nd 17.5 . 94, two more l etters dated 9 . 9 . 94 

and 7.3.95 {Annexure-R- 3 & R- 4) have be en issued a ddr essed 

to t he a oo lica nt . Lett e r dat ed 9 . 9 . 94 is in reply to 

• 

• 

hi s several r epresentations a nd sent through his controlli~ 

officer. The lett er dated l. 3 . 95 i s sent to his r esiderrtiat ' 

a ddr ess -.·1it.h r eference to his representat ion dated 9.2.95. 

The applic ant has submitted in pa r a 4.30 of t he apo lication 

that a .1nexures R-l~R-4 of the count er affidavit are ell 

f a l se a nd f ab ricated documen ~ s only t o fill up the 

l a cuna whe n the r espondent s were faced wit h con ~empt 

petition in the civil sui t . On going t hrough these 

l ett ers we f ai l to lreciate thdt ho\-J 1. he } a "'Plicant 
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has averred· that these documents are f abricated. The 

c'.:> pies of t hese letters are endors .t.. d t o a ll the concerned 

officer s and give• the details of the promotion~and fixa­

t ion of pay as due in the complianc e of t h e judgement. 

The l etter s dated 9.9.94 and 9.2.95 refer~ to the represem­

tations submit t ed by him on the different dates. V~e are 

unab l e t o a ccept these submis s ions of the applicant . If 

the statement of th e ap '1 lica nt tha t he has seen r egularly 

repor ting for dut y in the of f ice but not a llowed ~ 

pr e-vented from doing a ny vJOrk._ i s be lieved, then it is 

sur prising that ho1..~ he d i d not (]_me t o kno1u of t h e issue 

of a ny of the l ett ers a t R-1 efid R-4 of th e count er. Did 

he me rt t he co nc erned offic er to fi nd ou~ the po sition of 

hi s case? Ho v.J did h e r eceive .. he p:iyment of February and 

~1arch ' 94 which was given only oft e r the peri o d was regul a.ri.­

sed vJai t ing for order s vide l etter dated 17.5.94. These 

and 1.'Va nted to be promot ed as a Super intendent Gr ade II 
out 

with/s ele ct ion or join clerica l cadr e after ava iling 

promo t i o n in the typist cadr e . Administ r at ion was not 

r eady to agree for t he same as th e post of Superin i..e ndent 

wa s a se l~ction pos t . Instea d of joining duty as a Hea d 

Cler k a nd t he n par sue hi s c ase for furt h •-r promotion, he 

has resorted l£.j~our se of a voiding t h e receipt of the ~ ' 

o rder s and agi tate the matt er before the Tribu nal for 

ma ki ng out a case of non payment of the sal~ry even 

though being on duty and non implementation of the jud 'e­

ment of the civil s uit. In our op i nion, the applica nt 
• 

has been av~ding ioining duty and r emaining absent , on 

his own a ccord. Ther ef ore he Cd nno L s eek any relie f 

@, Contd ••• 11 ••• 
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f or payment f or t he period of a bs ence .' 

1 0 . In co ns i der at i on of the f a cts det a iled 

above , ther e i s no merit in t h e app licat ion as t h e same 

i s dismissed. No or der as t o cos t s. The int erim or der) 

dat ed 7.l0 . 94 and 12,9, 95 are a l so 

~ ~, 
I I ------ -
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