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' CENTRAL ADMINISTRAT IVE TRIBUNAL
g ALLAHAEAD BENCH
ALLAHAEAD,
I R PR AR

Allahabad this the _[6]h day of Ju;b; 1996, "1

Original application No. 1508 of 1994,

Hon'ble Dr. R,K, Saxena, JM r
Hon'ble Mr, D,S, Baweija, AM

Raja Ram Sharma, S/o Sri Bhagelu
Sharma, R/o Mohalla Jatepur North
(Kali Asthan), District Gorakhpur, [ |

.ﬁ..-.. Applicant.

C/A Sri Anil Kumar

Versus

l, Union of Indiz through General
Mznager, Norih Eastern Railway,
Gorakhpur,

2, General Manager (P), North Eastern
Railway, Gorakhnur.

3. Chief Mechanim l Engineer, North
Eastern Railway, Gorakhpur,

..-....LRESPOHdentS,

C/R Sri V.K. Goel

Hon'ble Mr, D.§, Baweja, AM

This a pplication has been filed under
Section 19 of the Administrative Tribunels Act 1985,
The applicent was initially appointed as a Khalasi
in the Loco YWorkshap N.E. Railway, Gorakhpur ., He
was subsequently promoted as a Daftari in the pay scdle

of Rs. 80=110 on 4.6,71, Thereafter he was promoted as

Q&, Goantady. 28, .

] e —— — - __:JI' -__ ! — . —

R i
- 1 N L = -




.
N
.

a

a junior clerk vide order dated 6.3,73. ‘e worZEi as
junior clerk from 8,3,72 to 2.11.72 but all of,

deq’

he was reverted and posted as a peon, This order;ghall-
enged by him before the Munsif court through suit no.
1031 to 1974, Vide judgement dated 18,3,76, the learned
Munsif allowed the petition sebting aside the reversion
order, This judgement was challenged by the Adninistra-;
tion in the civil appeal no. 206 of 1976. This appeal
was also dismissed, A second appeal was filed before
the Hon'ble High Court and the same has been also dis=-
posed of by an order dated 14,10,92 upholding the judge-

ment of the lower courts.

In the mean time, the applicant passed =
the selection of junior typist in the scale R, 260-400.
He was further promoted as & senior typist in the grade
330-560 (1l200-2040) vide order dsted 7,11,85, and the

applicant is still comtinuing in this grade,

Railway Board issued the order of restruct-
uring of the cadres to be effective from 1,3.93., He
was due for promotinn as per seniority as a Head Typist
from 1,3,93 in the grade ps, 1l400-2300 but he was not

considered for promotion when orders for promotion dated

9,12,93 were issued,

2.4 Consequernt to the rejection of the s econd
appeal by Hon'ble High Court, the @pplicant made a
representation dated 6.12,92 with a request for granting
reliefs as per the judgement treating the applicent as

a clerk in the grade 110-180 from 8.3,72 onwards and

granting of all consequential benefits., This was
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followed by a number of reminders/representsations.
Respondents vide letter dated 18,10,93 asked the applicemt
to give his option whether he wants benefit in the
clerical cadre., The applicent opted for clerical cadre
vide his letter dated 19,10.93 with a condition that he
may be granted seniority of the clerk from 8,3,72 onwards
and granted consequent promotions of senior clerk, Head
Clerk, and Office Superintendent grade II without any
examination from the relevant dates when his junior has
been promoted., The administration accepted his option
and passed an order dated 3/4,1.94 regarding applicant's
lien in the clerical cadre and giving proforma promotion

in the grade 950-1500 from 8,3,72,

The applicant has also filed & Misc. eppli=-
cation for proceedings under Contempt of Court Act

No, 27&{93 before the Munsif Court, Gorakhpur,

' Jhat-
Y o' abo gleded instead of implementing the judgement

and granting the consequential benefits, and posting in
clericel cedre,the applicat was transferred vide order
dated 21/22,1,94 from the office of Deputy Controller
Store, N,E, Railway, Gorakhpur to office of General
Manager as a senior typist. The applicant carried out
the transfa and joined on 24,1,94 as a senior typist.
Since joining as a typist on 24.1.94, the applicant had
not been given any payment for the month of F@bruary
and March treating him waiting for orcers. However

on méking reppresentations, thep ayment for Febraary
and March has been ma de. But further payment from
April onwards has been $topped., The applicant made
several representations that till the judgement is
implemented by allowing all the consequential benefits

in the clerical cadre, the applicant may be promoted

as @ Head Typist in the grade 1400-2300 and continued
Comdii '44' L
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in the Typist'!s cadre, The respondents are neither
permitting the applicant to work in the typist cadre
nor in the clericsl cadre and not paying his salary

since April'94 onwards,

I

<1 This application has been filed being agcreived,

praying for the f ollowing reliefs -

(1) To issue direction to the respondents to

pay the applicBDL salary in Typist «adre from the month of
S
Hpril'gﬁktillzfinal absorption in the clericel cadre, M

(ii) To promote the applicent as Head typist
in the scale l1l400-2300 from 1,3,93,

(iii) Issue direction to the respondents to
grant due promotion to the applicant in the clerical cadre

in terms of the order passed by Hon'ble High Court dated

14,10,92 and payment of the arrears of pay and bonus

etc. with 18 per cent interest.

(iv) Issue direction quashing the orfders

Ry
dated 21,3,94, 17.B, 96, 9,9.94 and 7.3.95 (Annexure-Ge-l
to Rf—4) respectively of the counter passed by the res-

pondents.

4, During the pendency of the O,A, after
filing of the counter reply, the applicant has moved
an amendment application for certain amendments with
regard to non-service of the letters referred to in
R-I to R=4 of the counter affidavit and the same was

allowed, The applicant also moved a Misc, application

@ Font s
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praying for direction to the respondents not to declare

the result of the selection held on 29.8.95 for the post |
of Chief Typist in the scale 1600-2660 or as an alternative
the respondents to keep one post vacant for the applicant
pending disposal of the present O,A, On this Misc,
application, an interim order dated 12,9,95 was passed
that the result of the selection shell be subject to él
the decision of this O,A, Further the applicant aiﬁas

made a2 prayer with regatd to non payment of the pay as a

Senior Typist from April ' 94 onwardé,.and vide order [

dated 7.10.9€’direction was given thet respondents to |

indicate to the gpplicant as to the post on which he is

—

supposed to work and also to pay arrears of salary as

Senior Typist @s well as pay his salary in future regularly,

Thege interim orders were confirmed from time to time J

during the pendency of the &pplication, |

S, The respondents have filed the counter— |

affidavit, admitting the fact of the applicant having
filed civil suit and disposal of the second anpesal by
Hon'ble High Court, It is stated that after the option
was received from the applicant for the clericsl cadre,
his lien was fixed in the CIEiiFa cadre vide order
dated 3,1,94. Action has beenﬁ{aken to grant of promotion |
and fixelion of pay in the various gracdes up to Head
Clerk (l400-2300)) and posting also indicated vide order
dated 21,3,94, As regards the promotion to the post of
Superintendent grade II, it is stated thot it is a
selection post and he could be given promotion only

after he passes the selection, This was iIndicated to

the applicant vide order dated 21,3.94, It has been

also advised that the separate selection for the post of

CDntd.. = 6 .I'.. ,.,‘
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Superinteddent grade II will be arranged for him after

he joinsthe clerical cadre,

As regard‘ProﬁEtion as Head Typist from |
Regpondens” Fdma, Ihns _
1.3.93,Apince the applicant had already given his

option for joining in the clerical cadre his request

for grant of promotion in the Typist cadre cannot be

agreed to as the option exercised is irrevocable,

“atf0
fg;ﬁmdﬂw’- am.-uf:’f Ppplicant has however absconded from f

duty and refused to accept the copies of the orders.

His period from 21,1,94 till 21,3,94 has been trested .x
as waiting for order vide order cated 17.5.94,: It was ?
also erdered that if he failedto join duty as a Head
Clerk he would be treated ag)absent from drty after

21,3.94. 1Inspite of thiﬁf;pplicant has continued to ;
remain absent from the duty after 21.,3,94 and did not join |
the post of Head Clerk in the clerical cedre, The appli=-

cant was perh@ps avéoding joining as & Head Clerk, beceuse

q; he continued in the Typist cacre he would have been |

promoted és a Chief Typist (Type«Superintendent grade II).

All the representations made by the applicent

heve been decided and replieg vide letier dated 9.9,94
by (ke Trpondercd

at annexure-3 &nc¢ applicant
A

same., Since the applicant is absent from the duty and

as refused to accept the

he is not entitled for eny salary till he joins the post

in compliance of the orders.

tﬁﬁﬂjth'ﬂwez!hu.

In view of the above facts, the applicant
A

is not entitled for the reliefs prayed for.

6. Hearsd the learned counsel for the parties,

The applicant filed the rejoincer affidavit reiterating
F

@ Contd.ii'?'Ill
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the facts brought out in the épplication and refuting
the averments in the counter affidevit. We have perused
all the maetergal brought on the record and given careful

thought téuﬁleadings made during the hearing.

T From the contentions advenced, it transpires
that the prayer made for reliefs (i) and (ii) in the

present applicgtion ancd detailed in para 3 above are

e
indirectlyhnwhile the reliefs (iii) and (iv) are directly

related with the judgement in the civil suit. We will
first take up the reliefs No, (iii) and (iv). These are
concerned with the implementation of the judgement in the
civil suit grenting due promotions and peyment of the

arrears etc. in the clerical cadre. The applicant hes

avereed that a misc, application No. 271/93 under Contempt

of Court Act has been already filed in the court of Munsi
Gorakhpur for non implementation of the judgement. This

applicetion is said to be still pending. It is also

averred that respondents had sought time for implementat-

ion of the judgement, The respondents on the other hand
have furnished the details of the implementation of the
judgement by treating the applicant in the clerical cadre
as per the judgement., The applicant has however denied
the receipt of any of the letters anmnexed at R-I to R-4
of the counter and also averred that copies of these
letters have not been filed in the Court with reference
to contempt petition. The quashing of these orders has
been also prayed for, Simce the matter with regard to
non implementation of the judgement is alrecady agitated
in the civil court through a contempt petition, we

refrein to go into the merits of these reliefis,

8. The second relief concerns the promotion

as Head Typist in the grade of Rs. 1400-2300 from

@ Corrtd.'liﬂillll
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1.3.93 under cadre restructuring orders ]t. Bope
The respondemts have resisted this claim s’ﬁ*atiﬁﬁrr

applicant has opted for clerical cadfafihﬂpﬁgsuapgggéi 3

S

the judgement in the civil suit and therefore he

to seek further advancement in thé.@lﬁﬂicaifﬁﬁdﬁ” f
are inclined to agree with the contention of the wesp
dermts, The applicant cannot seek the benefits of t he

Tt a

promotion in theétwo cadres at the same time. ,Once vl;é«"

has opted for clerical cedre, then &s per thj,gl judgement

he is to be considered as clerk GD’D‘tiﬂUEd.fff?i)m thial-;gp‘:kt.i.a:l
promotion from 8.3.72. He has @o get fur*ﬁ}i-er brorﬁ';tioné_ |
in the clerical cadre with the¢s reference:r’rto this pr'umo‘_t_i_“{i."
The benefit of cadre restructuring from 3..-13._-‘93 if any F.
due to him as per the seniority has to be availed in the .
clerical cadre, He cannot claim first benefit in the 4 |

typist cs 'te and then avail the‘same benefit in the
: > ,

clerical cadre from the seme. date, 1In fact from annexure
R-2 of the counter, he is promqtj';_’“a JHead Clerk in the /|
F -""""ﬂ"'l.....' |

‘L“ oy
grade of B, 1400-2300 much eapli¢ from 23779804 In =/

view of these considerations ,_;'w'e/are unable to find

/

merit in th€s prayer for this glief,

|
|

8. Now we come tp /ne first relief with regardfyq

to nonvpayment of the sal y for the month of Aprilto4 r,f
i~

onwards. In this connection interim order passed :'m:a(

detailed in pera 4, wherin it was directed to indicatelrl

the posting of the applicant either in the clerical \
or typist cadre and py him regularly including arresrs. |
From the averments mede in the éounter, we find th?-'t

after giving his opti 'Iln in the clerical cadre, his

“"\u.-qll-—"

promotion upto Head ¢lerk has been érdered vide letter

pyve,



-However the applicant did not join, Another letter deted
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dated 21,3,94 and he has been also giving posting orcer,

17.5,94 was issued regularising the period,—@n being
relieved from the ofiice of Deputy Chief Comtroller of
stores, Stores Depot Gorakhpur for reporting to General
Manager's office for further posting from 21,1,98 to
21,3,94 as waiting for duty, and reiterating the earlier
posting order 7»;*2"}' 3 . In the endorsement of this
letter, it is also mentioned that the epslicant hes refused
to accept the order dated 21,3,94 inspite of being aveil=-
able in the office and he will be treated as unauthorisedly
absent if he does not join the duty &s Head Clerk. The
applicant has totally denied the knowledge of these

letters and also averred that these have not teen served
on him, He has also stated that he has been regularly
going to the office for duty but the Administretion did

not permit him to work either in clerical or Typibt cadre.

Considering the facts and circumstances of
the cese, we are afraid that we aré unebke to accept thi
contention of the apnlicent., Subsequent to the letters
deted 21,3,94 and 17.5.94, two more letters dated 9,9,94
and 7.3,95 (Annexure=R-3 & R-4) have been issued addressed

to the applicant, Letter dated 9,9.94 is in reply to |

his several representations and sent through his controllimﬁ

officer, The letter dated F.3.95 is sent to his residentialll

address with reference to his representation dated 9.,2,95, ||

The épplicant has submitted in para 4.30 of the application

that annexures R-1,/iR-4 of the counter affidavit are all !' ;
false and fabricated documents only to fill up the
lacuna when the respondents were faced with contempt

petition in the civil suit, On going through these

lett we faj ] 3t W
e Er%)JE gil to Zgﬁf&Clate that how the asplicant
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has averred that these documents are fabricsted, The
copies of these letters are endorsed to all the concerned
of ficers and give$ the deteils of the promotionsand fixa-
tion of pay &s due in the compliance of the judgement .
The letters dated 9,9,94 and 9,2,95 referg to the represem-
tations submitted by him on the different dates. We are
unable to accept these submissions of the applicant., If
the statement of the apnlicant that he has seen regularly
reporting for duty in the office but not allowed EEFA
prevented from doing any work, 1s believed, then it is
surprising that how he did not ggme tc know of the issue
of any of the letters at R-l atou R=4 of the counter, Did |
he meet the concernecd officer to find out the position of
his case? How did he receive the prtyment of February &nd
March'94 which was given only ofter theperiod was regularis
sed waiting for orders vide letter dated 17,5,94. These

points are not covered in his averments in the application

-

or rejoinder, From the rival avermenti?it is clear that

the applicant was not willing Lo join as & Head Clerk

and wanted to be promoted as a Superintendent Crade II
out

with/selection or join clerical cadre after availing

promotion in the typist cadre, Administraetion was not

ready to agree for the same as the post of Superintendent

|
f
L
!
| -
?

was a selection post, Instead of joining duty as a Head
Clerk and then parsue his case for further promotion, he

Ihe
has resorted éﬁe course of @voiding the receipt of the

orders and agitate the matter before the Tribunal for
making out a case of non payment of the salary even
though being on duty and non implementation of the jud e=
ment of the civil suit. In our opinion, the applicant
has been av&ﬁding Joining duty and remaining absent, on

his own accord. Therefore he cannot seek any relief

(a/ Contdlr-llltt
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