RES ERVED

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD
ADDITIONAL BENCH AT ALLAHABAD

L B

Aylahabad : Dated this [2lKkday of February, 1996
Original Application Nge« 1291 of 1994

Diutrict : Allahabad

CORAM:=

Hnﬂ"hlﬂ Mre. S. Das Guetﬂl A.M.

Hand Raj Sharma 8/o Late Sri R.N. Sparma,

Senior Ayditor in the office of Lontroller - *

of Defence AcCounts (Pensions), Allahabad,

(By Sri Satish Duivedi, Advocate
Sri Anil Duwivedi, Advocate)

e & 8 ® s ® & @ ﬂpplicarlt
Versus

e Union of India through the Secretary
Ministry of Defence,
Government of Ipdia, New Delhi.

2e The Chief Controll er,

Defenc e Accounts (Pension),

All ahabad.
3. Senior Accounts pfficer (Pensions),
0ffice of Chief Controller of Accounts(p),

Allahabad
(Sri A. Sthalexar, Advo:ate)
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Bz Hgn'hll Mre S- Das GUEt- ﬂl A.Mo
The applicant in this QA §s aggrieved by the

order dated 19-7-1994, passed by respondent no.3

by which his pay was refixed and the order dat ed

- ] =5 e = . TR AW e o i =3 T Fr
e l = "




-t

—2-

21.9. 1994 by which his representation against such
refixation of his pay has been resjected. He has

Spught quashing of both the orders by way of
relief,

2. The applicant wes working on the post of
Senior Auditor under the Controller of Defence

Accounts (Pensions), Ajlahabad. Whiel working as

such he was awarded a penalty ofwithholding n'%

the inc rement for sSix months by order dated 8-5-1385,
pursuant to this order the increment which was due to
the applicant on 1-8-1985 wa® not released until
31-1=1986 on which date the period of penalty came
to an end., The increment was released on 1-2-1986
and his pay was fixed after adding the increment.
Sybsequently, on the basis of the recommendation of
the Fourth pay Commission the applicant's pay

was revised and his pay was fixed as Rs, 1410/- on
1-2-1386 by an order dated 22-4-4987 (Apnexure-A-2).
The applicant was receiving salary according To this

Pixation of pay until an order was passed on

19«7=1994 by respondent no.3 wherseby the earlier

order dated 22-4-1987 wes cancelled and his pay was

refixed on RS, 1470/- w.e®.f. 1=-2-1987. RecoCery
of overpayment was alsp ordered, @3 a result of Such
refixation. The applicant made representation to
reSpondent no.2, It is stated, the said representation i

was rejected by respondent no.3 by the impugned order
dated 21-9-19394,
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3 Tha applicent's case is that by the impugned
order dated 19-7-1994 his date of increment has been
shifted end this has been done without giving any

notice or opprtunity to him. He contends that the

earlier fixation of pay was strictly in accordance

with the CCS(RP) Ryles, 13986 and, therefore, the
cancellationof theearlier fixation of pay without

giving an opportunity is wholly arbitrary and
UnjUStifin-

4, The respondents have FPiled a counter affidavit in

which it has been stagted that consequent to fixat ion
of his pay under CCS (RP) Ryles, 1986 w.e.f. 1=1-1386
his pay was fixed at Rs, 1410/- on the actual drawn pay
of Rs.428/- on 1-1-1986. However, his pay was to

be refixed on expiry of penalty under existing r

orders on the ba&is of clarification issued by the

Ministry of Finence letter dat ed 4-5-1987.Houwsver,

erroneously, his pay was fixed on 1-2-1886 at RS. 1440/-2

T

instead of Rs. 1410/- and again on 1-8-1986 at, Rs. 1470/-.!
It has baen further stagted that in sccordance with
CCS (RP) Ryles, 1986, pay for both the stages of

Rs.428/- and Rs,440/- comes to Rs. 1410/- in the
revised 8Cale. As a result of wrong fPixation of

pay the applicant st grted drawing higher salary
than his seniors and coht emporaries. UWhen Some
Seniors represent ed against this, the mistake came
to light and the same was corrected by the impugned
order dated 19-7-1994, In thi®s refixation his date
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of increment has been shifted to 1-2-1986 instead of
1=8-1986 &0 that his junior® should not draw pay

more than him.

S. The applichnt has filed RA reaffirming the

cont entioh® made in the OA, It has been stressed that

the fixation of pay of the employee cannot be done

more than once. He has alspg stressed the racE that !

refixation has been done without affording him an ['

opprtunity end this is in violation of the principles

of natural justice,. }.

6. 1 have heard learned ccunsSel for both the
parit es and carefully perused the record.

7. The applicant has relied on the decision of

the Hon'ple Sypreme Court in the case of Bhagwan

Shukla Vs. UDI reported in AIR 1994 S.C., 2480. In

that case the applicant's salary was fixed at Rs.190/-

»

We O Fo 18=12=197/0+ By an order dat ed 25—?-19’:’1’ the

pay was Sought to be refixed at a louer stage of

Rse 18 1/~ retrospectively w.e.f. 18-12-1970. The Hon'ble
Supreme Cpurt held that since such an order uas
passed 20 years after initial fixation of pay without

putting the applicant on any notice, it was, flagarant
violation of the principles of natural justice.

Be In the case beforeme also, the fixation of pay

Lo




-5-

which was8 done in April 1987 ha® been undone S8even years
later by the order dated 15-3.-19%. It is clear that
this order has been passed without putting the applicent
.on notice or without:even giving an opprtunity. The
decision of the Hon'phle Sypreme Court in the case of
Bhagwan Shukla would thus be applicavle to the present

Cases I, therefore, hold that the impugned order dat ed
19« /=1994 and 21-9=-1994 are both violative of the
principles of natural justice, and cennot, th-r;furn,

be sustained, The applicant has alsSp relied on the

case of Saligram Vs, State of Haryana reported in
AIR 1985 SCLU 248 in wnich the Hon'ble Sypreme Court

interalia held that when the pmy grade/pay scale was

given due to wrong construction of the relevent porder
by the authorities conc erned without any misrepresent at ion|
by the employee, the recovery of the payment zlready '
made cannot be ordereds In the case bafore me, esven
if the pay of the applicant was wrongly fixed at

higher level, it certainly was not dus to any misrep=-

resent at ion by the applicant but by an incorrect

interpretation of the relevant rules regarding fixation
of pay by the authorities concerned. In that view ]
of the matter, even if the earlier fixation of pay

is held to be incorrect and it is necessary to correct

that misteke by revising the applicent's pay, fio j

recovery for the payment already made can be allpued.

Ye In view of the foregoing, both the impugned
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orders are quashed. The respondents, hguever, Shall
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be at liberty to give an opportunity to the applicant to

Show cause why his pay shall not be refixed, in accordance

with the correct provisions of CCS (RP) Ryles, 1986, in
case his pay was earlier fixed in contravention of such
rules, and to take further appropriate ictlun after
considering the applicant's reply to the show cause

notice. In any case, however, the payment alrsady

made on the basis of the sarlier Pixation of pay shall n&]-

s v
be reCoverable.
10 The application is disposed of with the aforesaid
direction. The parties shall, however, bear their own

costs,
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