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~.K.srivastdva, aged about 50 years son of sri Ganauri

prdsad Rio Quarter No.123 De iry colony, Gorakhpur,

working as A.P.O. (2000 - 3500) in N.E.Railway,Borakhpur.

App l i.ca rrt ,....
CiA Shri . ...

ashi th Ti ari Adv,,
versus

1. union of India through the General ypnager,

N.E.Railway, Gorakhpur.

2. chief personnel Officer, N.E.Railway,

Gorakhpur.

.... Respondents
C/R Shri A.V.srivastava, Adv.

ORDER

BY HOrf BLE MR. S.L.JAIN, J •. :,.-

This is an application under section 19 of the

Administrative Tribunals Act 1985 for the following reliefs:

(a) An order or direction setting aside recovery

proceedings a qa i.ns t; the app l Ic a rrt for rE::alising

damages/penal rent.

(b) An order or direction commanding the re sp onderrt s to

pay withheld amount of salary either deducted by way

of panel rent or by fixing wr onq pay of the applicant

vide order dated 21st March 1990 with 12% interest
thereon. j'\.(J1\,f ",
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2. Regarding fixation of wrong pay of the applicant

- vide order dated 21.3.90, it is to be mentioned that Central

'Administrat ive Tribunal (proced ure) Rules 1987 makes it

clear in Rule 10 that
~IL-~

single pOWGP of dctiony~.,e..- y
that the";lconsequential to one

Keeping in view the said

It an application shall be based upon
see..)("""

and may ~ one or more relief provided

another. It

provision, if I examine

the application in paras 10,11,12,13,14,15,16,17,18,19,20,

21,22,and 23, this relief arises out of independent Cduse

of action. probably this is the reason that during the •••.
~

course of ar qumerrts both t he part ies have not urged ,\this

Tribunal for the Sd id relief.

3. There is no dispute between the parties in respect

of the following facts:

(.i) That quarter nO.95-8 Type II da iry colony, Gorakhpur

was allotted to the epc Lic ant in the year 1982.

(ii) The applicant was transferred by order ddted 25.1.90

from Gordknpur to Sdffidstipur and he joined at samastipur

on 12.2.90-

(iii) The applicant had vacated the a f or-es a id quarter on

22.11.91 for which he was paying. Hs.61-35 as a normal

rent. The respondents have charged panel rent and started

recovery proceedings from the pay of the applicant amounting

to ~.250/- per month from July 1993 by the panel rent and

decided to recover ~.22,262-70 by charging ~.1600/- per month

penal rent for so called unauthorised occupation.

4. The app Lica rrt t s case, in brief, is that the allotment

order which was in his favour for the said quarter was not

cancelled-and before starting recovery proceedings, no
y~'}~r r
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notice whatsoever may be, was given which is violative of-

pr inc iples of nat ura 1 just ice a rd is 1ia ble to be set as ide.

One suraj prasad had filed a case before this Tribunal and

vide order dated 25.2.93 this rr ibunal was pleased to sta y

dedect Lon from the salary. Hence this application for the

above said relief nO.l and consequential relief as mentioned

in first part of relief nO.2.

5. The respondents have denied the so id a llegat io rs and
~

stated that it was not ne cessary for t-fta-t to cancel the said

allotment order, no principles of natural justice have been

violated and prayed for dismissal of the O.A. with costs.

6. Annexure-2 letter from the office of the General

Manage~ Gorakhpur dated 7.1.91 no. va/575/4/Bhag-l clearly

mentions that the applicant was permitted to occupy the said

quarter from 26.1.90 to 25.3.90 at the ordinary rent and

again from 26.1.90 to 25.9.90 at double the rote.

7. Before proceeding further I would like to mention

that in the cbove sclid order it has been a clerical mistake

for the reason that on the one hand the applica-nt was allowed~ . ,..,
to stay in the said quarter till 25.3.90 at the ~r:rrrent

and on the other hand he was asked to pay double the rent

even from 26.1.90 to 25.9.90. Further 'there has been again

a clerical mistake for the reason that the applicant was

"""tra ns ferred vide order dated 25.1. 90 but was )QI)X re 1ieved not
J-

on 26.1.90 but on 1l- - ~ - "0 .
8. Accorddnq to the applicant he has joined samastipur

on 12.2.90 while according to the respondents he has joined
J..,

samastipur on 13.2.90 •..QR ±3~.9tr on being spared from Gorakhf:ur

on 12.2.90 ( para-7 of the C.A.). Thus the date of the appli-

Cantls joining samastipur is on 13.2.90 and he was relieved on

12. 2. 9~ ,~~}u,.I -:

.'
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9. wben a pers on is tra ns f er r ed , it is not the trans fer

order which automatically relieves the applicant from bis post.

It is the act of superior officer ivbo relieves the trans-

ferred government servant from his post for beilg joined at

the new station. When the transfer personnel himself is

entitled to be relieved, when he hands over the charge. By
\- ;: .'!-

ment ioning the agove sa id fact ~ intend to make it clear

that mere transfer order does not relieve the applicant but
0"" \-'"

it is the act of hLrrs e Lf ~ his superiors to relieve him

from the said post. Hence mere transfer order does not

a ut hor Lse the respondents to charge the penal rent ~r to
ys~ ~
~ that the applicant was ;..n unaut hcr ised possess ion of the

same quarter since the date of transfer. order.

10. permiss ible per iod of occ upat io n and permit ted per iod

of occ upation both are d~fferent f;;;lcts partic ularly when the

transferred employee is not permit ted to cont inue the

occupation for the permissible period.

11. The applicant was entitled to be permitted not from

26.1.90 but from 13.2.90. Hence Annexure R.A.II) there has

been a clerifal mistake or a mistake by not examining the

rules in proper direction. It is the choice of the employer

to permit the transferred employee to continue the occupation

but the sa id choice is restr icted by per miss ible limit. There

is no allegation in this behalf on the side of the applicant

that the sa id dec is ion wa5 ar bitrary, irreg ular or illega 1.

12. The onl y ground which is ment ioned in para 4.4 is that

the allotment crde r was not cancelled and in para 4.6 no

notice whatsoever WdS given for recovery proceedings. Regarding

the first contention that there was no cancelldtion of the

allotment order, there is a pronouncement of our own Full

B
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Berch reported in (1996) 34 Administrat ive Tr ibunals cases

434 (FB) Ram poojdn v. Union of India and another in which

on a reference it has been held that no specific order
v

cancelling the allotment of' application on expiry of the

permiss ible/permitted per iOO of retent ion of the quarter on

retirement, transfer or otherwise is necessary and further

retention of the accommodation by the railway servant would

be unauthorised and penal/damaged rent can be levied. It
v--J~-

has been further held ~ in the sa id judgmentA there would

be an a utomatic cancellation of an allotment and penal rent/

damages can be levied according to the rates prescribed

from time to time in Railway Board's Circular. The said
v

jLdgrnent is full answer¢' to the grounds mentioned by the

applicant in para 4.4 and 4.6 of his application.

"..
13. In vie.v of the Full Bench jLdgment referred ~clbove

"".--G.~other law contrary to it cannot be applied.( )

14. On admitted facts the applicant has vacated the

aforesaid quarter on 22.11.91 while he was permitted to occupy

the said quarter upto 25.9.90. Hence the respondents are

entitled to recover the ~enal rent from 26.9.90 to 22.11.91

and from 13.4.90 to 25.9.90 at doubie the rate and from

13.2.90 to 12.4.90 at the ordinary rete.

15. In the result, the O.A. is partly allowed and the

order passed by the respondents is modified to the extent

mentioned below:

(1) Respundents are entitled and applicant is liable _
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(a) to
J-y#W' ~

pay ordinary rent ~ 13.2.90 to 12.4.90,

( b) to pay double the rent from 13.:.9~ -:0 ;r:q9.90. \
l '{) 'p,,\9

( c) to pay the penal rent from 26.9 .90 t 0 ·2~.lH--.-90.

16. The calculation made on the aforesaid basis be

recovered after giving an adjustment to the amount already

recovered from July 1993 till now. Looking to the facts

and circumstances it is ordered that both the parties

s ha11 beart heir own c ost s •

J~~l?/
MEMBER (J)

Gc


