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.lWDITiuNAL Bc l'1CH . .\T ALLAHAB . .W 

113hab ad : Dat ed thi s 11- d ay of ~ , 1996 

Or i 1inal App l i cation No . 1 275 of 1 994 

Distric t : Al l nhabad 

CL.,L AI.i ; -

Hon 1 ble f,\r . s. Oas Gup t a , A . Iii . 

Hon ' b l e t.tr • 'f . L . var ma ,_ J .r.1 • .___ 

Vi s hnu Ka nt Shukl a Son of Tri i,., hu ·;an '!a th .:>hu kla , 

Extra Qepartme nt a l Br nc h ~ost J.1a s t c r, t.iu ngari 

Br anc h , Karchana , Alla habad 

B.esi jent of Villa ~~ ..,. Post -f\1un 9ar i, 

Distri c t-Allahabad . 

(By .Sri S1~ Srivast ava , r\Civoc c:: te ) 

• • • • • • • • • Ap .)lie ant 

ver SU S 

l . Un i on of Indi a t b.rou 9h i ts su c r e t Jr y 

i.1i ni s try of Commu nica ti on , 

D?p ar tm-= n t of .?ost , 

Ne~ lhi . 

2 . se ni or :>u ~c rintend~ nt of ;ios t uf fic~ s , 

.t<l l a habad Di vi s i on , 

Di str i t - Alla habad . 

3 . Sub Divi s i ona l In spe c t or of ")ost u f f i ce , 

!:>ub Di vi s i on, 

Di strict Allahab ad . 

(Km . Sad hn a ..:ir i va s t a va , Ad voc a t e ) 
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By Y0 n ' hle Nr . s . DaS Gupta , A . r~ . 

The pos t o f Extra Dep artmen t a l Branch o 0 st Maste r 

(EDBPf•l for S ho rt) of the Br anch Po s t Office , Mun ger i, 

Karch an a , Oi s trict- A1l aha bad f ell v aean t on 15 - 3-1993 on 

th e r etirement of ttie exis tin g i ncumbent . On rec e i pt 

o f r equ i sition fro m the i-Jos t a l a utho rit i es , t h e o i s trict 

Em.,:i l o ym ent Exc h an ge Atlah a bad spon s or e d t h e n am es of' f o u r 
Lthat of 

c andida t es includ in gLth e ap p licant . The aptJ licant was 

f o un d t h e 'llos t s ui tab l e amo n g the candidates an d,t he r efo r e , 

he waS ap;:iointed on the post . He t ook c ha r ge of the pos t 

o f E 0 BJ M, :"! un g er i o n 8 - 6 - 19 9 3 • /\ccar:l i nq to the a;-1,J l icant , 

he was per form in g hiS duties uit h sincerity and to the 

f ul l sat is faction of hiS s u,.i eri ors , y e t the Senior Su;:>dt . 

of p'J~ t QfficeS , Allah ab"3 d (1Re5iJondent '\Jn . 2) i ssued a 

notice dated 8 - 8 - 1994 (Annexure- 1 ) see'< i ng to termi n1te 

h i s ser vic es on ex~iry of ona month ~ram the d ate of the 

notice. 

2. Th e atJr-ilicant filer! thi :S O!'\ un de r Section 19 of 

r.he Adm i n i strat i ve Tri b una l s Act , 1994 for quash i ng of 

the i mt-' ugnad not i ce dc,Led 8 - 8 - 1994 and hacking a di recti on 

to the re5 ,Jon iJ c:nts not to intGrfere in the functioning 

of the 8,JiJlic <=1nt as ED.l9JM , !"lun gar i . On 8 - 9- 1994 an order 

1Jas tlas sed by thiS Tr i bunal d i rectinq the r es ,:>on •icnts to 

maintain st at us quo as on date. Thi s i nt erim o r '1 er has 

been extended From time to time and was stil l ape r ,t. ive 

wh an t h e c as e was heard and o rel er r es orv rJd . 

notice 5 ~e~inq terminatl'Jn of hi.::'i se r uic 0 s '1JS bet?n i~ · ued 
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witnout afforin g any op,.iortunity of hearing to him or to 

5 how i:::ause and , therefore , the im,.iuqned notice iS viol.ati v'3 

of the ririncir>les of natural justice. Ho ha3 a~serted that 

being fully qu a lified and eligible for holding the ,.iost 

of 

he 

£ Da:> t"l for 

La 
h asft. r i 9 ht 

which he was reg ul ar ly sel ected And a,.,poirited, 

to Continue to l1olc.l thu said iJOSt . He has 

•lleged that the i m,.Jugned not ic e i S arbitrary an d malafi<ie 

in nature and has been i ss u ed So l e l y with the ,:> Urpose of 

h arassing the R,J ;J licant and gett ing the post v acated frJr 

accommo rJa ting the henchm an of the r esi:iondents . 

4 . The reSt-Jonden ts have cant eat ed !:he a,JiJlic ~ nt ' s Cl Ri m 

by filing a CA . The f acts averred by the 8,.J,.>lic "'nt have 

not been diS,i u t ed . rt has , ho 1J ever , been submitted t:'t::lt 

the a,.;pointment of the a,.,,..,1i.:cint uas c ancell e d by OPS , 

~l l ahabad , Office of the p 0 st f'las ter General , A1 l 21'labad 

by a n order dated 4 - 1- 1994 issued un de r r evi6ed ~u l es 

6 ( a ) an d (b) of EDA (:3ervic e and O:onduct) Ru les , 1964 . 

It h as been further s ubmitted th pt ther e was a com,.il a int 

against the a,.J,.i liC"1nt from 3ri Sury a Prak~Sh Tewa ri b ~s ed 

on which thG Dire:tor p 0 stal Servic es , A1lahaoad reviewed 

the B,J;Joint men t file of the ap,J lic ;:int and found certain 

irregul CJ ritieS . He , therefore , c ancelled the SiJ;Jointment 

of the a,;,; lic ant in il ur s u ance of uh i ch restlon 4 Pnt no . 2 

is s u ed the irn,_iuqn~d notice of termination of servic es 

o f t h e ::i,; ;J 1 ic an t • The r es,;on•j1:>nts have tal<en a ~t;:;nd 

t h :::it t h ere is n a p r o vi s i on in th a r u 1 e t o o iv a en y 

O,JrJo rtuni ty to tne a t-1 1.Jlic ant bofore i s::: uin g no t ice of 

t el'min ation of hi .<) ~ervic~s , which was i ;.;:.;. u ed in c:ccordi:ince 

Lwith the 
e-u1 es of tne de,; artni ent and i ::; nei ther a rbitr~ry :'lor 
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mal c fi de in n c.3t ure. T1-iey h -.;!V9 also t.::iKen a s t a n d that thi:a 

ap,J lic dnt h as filed tne i-Jr~ent OA without exh a us tt.in q the 

derJartmental rem edy avail a ble to him . 

5 . T1-ie - rJ,J l i C int filed D RA , reaffirming his contention 

in the 0:1 . He has fur the r c ontended t.h ~'t triers i s no 

deiJ "l rtm eil t "' l rem:idy rtv a il rib le to him for r ed ress::i l of hi ::; 

gri e v :'\nca. He has Fu rt t1 er st ~t eel th -,t tr, e r e3 r1on j e'1 t s 
· Li:rre gu la r it y 

hav e not i ndi c a ted t h e 11ature of b>"CXXX~>JC wl1 ic h was no t ic ed 

by t h e res pon den ts in his a;JiJO .intment an d in arir case 

m ~re i rregul a rity cannot jus tify t h e C 8ncell_gti,n of 

t h e a r>.,.i -J in tment of the 2iJiJ lic -1n t wi thout a ffo r d in g 

o,:>,..1 ort unity of ,... "10 1,1in q c 2 u!.. e . 

6 . Th e resr>on dents ~ ner i=: fter f il e a 3u,J,:>l c:iment .... ry 

Co unter Affi .-Javi t to i n o ic ate ~he n - t u re of irregul ~ rity 

wh i.c l1 ,...rom;-Jt ed tn2 res r' on t.:!e1ts ::.o termin ate the~ ervi:: .. s 

I t n .J~ been exrJ l a in ed ::. h ::>t on e of t11 e 

four c andid ate!:> viz . :ir1 As h a Ram tJas o ::iC car1dida:e and 

h e w as al :.> o Fu l f i l l ... n g el i g i bi 1 it y c r it e r i a f o r t he 

a;i,..Joincmt?",t nnd , ti, eref::ire , Sho ul d hav e boen qiven iJ referenc:E\ 

over t h e a,:i,J lic.:int in ttie matter of a ,.i 1)o i ntment on t. he 

po s t . It has baFn f u rthe r :::t"'ted tri ::lt the r eS ,Jonjent 

no . 2 was 1J r 0nq i n >t>a d ee i d in a t h ':l t l'ie ~ai d Asha q~m 

di d not fu l fil the eli q ibili t y :'Jnf'Jitinn reg o:. r d i"'l Q 

re§ i den:e , s ince he i :: r psirient of Ou1na ri !{a ourw a , 

wh i c h i s a .-) .:1 f't of the vill aoe "l}uh q eri a n .:J i s not a 

r a,Jr ei:.entat i a n o f Lhe ~ .: can1unity w~s in adeC"U >:t~ e in 

t1 ll c:ih a b a d Jiv.ision <1!1d , r.ne f'efo re , r1r e f @r i:!n: e wast') be 

-
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given to t_t6 l~e ::>c c andi dates . /\S h a Ram , a 3C crindi".!nte , 

has ,.:i e;ssed '1igh :Jchoal ::i ~x am in t i o n with 45~ ... m- r 1<s and 

he has adequ ,t e .::>:l UI\: e of income l n nis vt.tn name a~ wel l 

a5 acco mrnodetiJn for 111 ... ~intaininq jJa3t offi ce. Ti-,eref·~ro , 

h e Sh:::i ul d not nav e :Jcen i gno red i n fava ur of the a~tJ lic •nt. 

In thi~ r eg a rd or, P ' T co rn-nunic otian dated 13 - 3 -1984 nd 

8 - 3 -1978 ( l\nnexur ~s SC -1 and 2) hav e hem r eferred to 
' 

l\f fi davi b in Jhich h e ti as st :::it ed t 1 "1t al l the c andidateG 

spon s ored by t he Ernrl l o yrn en t Exch an qe we r e du l y cons i d er ed 

b y the ar-1.-J".:' in t in g a ut hority and i t was o nly "3 fter fi., i'1Q 

the:. a,:i,J liC 3nt as~o l'it( s uit~bl o :: andidate , he was appointad 

on th e ,..>ost . He h a s s tron gly den i ed th 3 t Sri 4sha Ram was 

i gnored in any manner . He has fur the r averred t'lAt Oumari 
,,... 

Ka Purwa is not,A..,.:i a rt of t he vill ag e fl'lungeri. It c on s t it ut es 

a sepa rat e and in d ef) endent rev tJnue vill .-.=ig e , which i s 

di S~ in~Cl:ed from the vill age l'lun geri . In any :: as e , t he 

irr egul aritv uhich the r es µon dent s a re now iJo in t ing o ut 

s ho u l d h a v e b e en t e k en in t o c o n ::. i d e r at i o n rl r i o r t o 

I 

i ssu a,ce of the ar3iJOintment l ot t e r, the ai:>,.ili:; ;::int ~ ontends . l\ 
r 

He 

to 

has a l s o t=iken A s t =1nd that the ;).)::l has no jurisd i=: t i o n 
I aiJ .:>a in t 1J1 en t 

c ~ncel/f(~M~-of the a;Jpl i -; ... nt • . He h as deni ted the -
con':.en t i o n of tti c: r espon dent s tn "'t t'ie r e;:> r ese1~at.io n cf 

t h e s: cand i rlate Wg$ in a deou a t c in All ahabad l)i v i s i on and 

th ::i: n oth in g h as b ee-1 bro ught o n ro:o rd to ,:irove ~h i s 

co nt ention . He has st:it.ed th at by a Su b:·a ciu nt coni lTl unic at -

/t l a c r1mmun i : 1-1;:. i o n s -
i onL'dated 13 - 3 -1984 dn d 8 - 3- 1978 h Jve b een s uiJorsodcd . He 

h e p howe 1er , nor. an nex ed a c:ipy of the conTiuni.:: ·ti-n , 
a ll eged l y i ~s u ad by ... he de,..i.:-rt,net1t ~ U,.JCL'~ edinq t. ·1 e P3r li er 

conm uni:) at i r:> n s . 

~ I 
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a. 

o,.J,.:il i .:: -.n t was on e of the f") lll cand i d<:1t.es siJon'·or ed by t h e 

Emplo yment Ex;;iange . He had ful f i l l ed a ll t h e e lig i bilit y 

c riteria for a,.i,.Jo in tment on the ,:> o..,t of t o BJM, f·lun g' ri an d 

he was adjudqed lho u~st amo'1 q- t a ll :.he fo u r c 1ndi r1at'79 

~n d , t h c rt=ifore , i H!'• UecJ t h e l: et t e r of aiJrlo i ntment in 

t> u rsu '1nce '-cf .Jhich the ·"",.;,.;Li·~ .nt act u a l ly took ovr?r c 'i a r,,~ 

. nd sr, Mrt ed functioning . Ti,ere i s nothinq en re::ord \.o S h')1,1 

that ':.'le ::ondu~t or ,Jerform~nc o of ttic '3 1Jt> l i:: c1nt was in 

any m1nnPr un satis f a:ta ry . Ti,e tJn!.y reason Jhy the ryiS 

cance11.-1 the a,.....ia intm ent of t he <=l,.J,:ilicant ,.i u r "'Unnt ta 

whic h the imt-1 ugned no t. i =e of ':.ermin ati .1n of his ser v ic"s 

was iS~ u ed i ::> that t.hc>re Lia~· a 'Tlong the: c an di dates a 

cand i date oe l onqing to t he.:>:: community and he a l s o fu l f1 l lt>d 

a l l ch e e l igibi l i t y c ric eria , t h o ugh r es r'on dent no . 2 d i d 

noL consider t'1at he had fulfilled ... h e cu r- li f i .:::3t i on 

r e 1 at in g t o t h c r e~ r>'O n d : n t s • 

vi e..J I h"'t the der-1artmental in s tructi 'Jns for qivino ~l r ef~r~nc l 

to·:the s: c andi dates h ~v e been contravened by iqnorin g 

t h e SC ,can1d!i. dat ,es i n f avo u r of the app li.:: .::in t . Therefore , 

the 8i) rJointment of t h e app l ic r3n L t:1 as c ancotl ed. Th e au estion1 1 

wh i ::h, therefore , fa ll s sGua r e l y fo r o u r con s i derAt i on i s . I 
w'1 ethP.r the a l leged i r r egul a ri ty commi tted by r espondent 

n o . 2 in i gnorina SC candi date wo ul d jus tify the c sncell i t i on 

o f the arJ.-J oin tmen t of the ar),..i li:: an t end s u bs equen t i s ue 

of n ot i ce of te rm in a t i on o f his s e rvices wi tho ut qiv i nq h i m 

any o,.i,.iortunity r.o ~how c a us e . 

9 . Th e s erv ic ns of the SiJiJ li:: nt q rc s t te.J t.o hav s been 

t erm i n at ad i n ex ere i u e of rio 1Jur~ v eSt ed by Aul e 6 o f · he 
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of t h e ED (Con d uc t & :,e rvice ) Rul i:iS 1964 . IJe ma y f3 t 
, 

t hin st a g e usef ully rer>ro d uce t h e >eXtlQ text of t h e qu l e :-

, 

• 

"6 . Te r min ol: i o n of S e r v i ces .- ( a ) Th e ser vices of 
an emiJ l c y ee who h n5 not a l r eady render ed mo r t han 
t hr ee y aa r y ea r s 1 cont inuo us s e rv ice f rom t h e d;:ite 
of h i s a p,Jo i ntment Sh a ll be li .ib l e t o termi n a;,. i 0 n 
at an y t im e by a n ot i c e in wr itin g e i the r by t h e 
em ,J 1 o y e e t o t h e a r>p o in t in g a u t h o r i t y o r by ~ h e 
ap,Jo i nt in g a ut hor i ty to the emi) l o yee; 

( b ) Th e p er i od of UCh n ot i c e s~1 all b e nn e month . 

P r o v i d ed c 'l ~t t he s e r v i c e of an y ' uc h em.:> l o ye e 
ma y be to r mi11 r.ited f ':'r rth with a nd on ~ u:: h tcrm i n 8t i on , 
th e emr>l o yee S h a l l be enti : l ed t o cl :s irn q s um 
e nuiv l l ent t o -:h e amo unt of h i s bas i c a llo wr1nc e 
tl 1 us De a r n es s Al 1 aw ::i nc e f n r t h e ..i e r i o d o f t '1 e n at i c e 

at t h e ~ame r f3te5 a t whic h h e was dr awinq them 
i mm e di at el y be for e th e termin <-tt i on of h i s s e rv iC ·?S , 

or , as t ri e ca3 e may b e , f o r '.:he r' e ri o d by ·ih i c h s u: h 
no ~ ice f a ll s Short o f on e m··n t h . 11 

T n i s Ru 1 e is .:. o m e wh a t a n a 1 o go us t o t h e 

,irov i S i on s of Ru l e 5 o f the Cent r a l S i vil S e rvic es 

1( Tem,.,or2 r y Sarvic e) Rul es , 196 5 . In oth e r wo r ds , t he 

ter mi n at i on of serv ic e of a n em iJ l oy e e un d e r Rul e 6 o f the 

EDA (i: on d uct an d S e r vice ) Rul es , 1964 , i s in t h e n at ur e 

of d i s c h a r g e s i mjJ lic i te r . The dep a rt ment a l i ns t ru.; t i on !3 

in d ic at e t t1?t n o r eason s S ho ul d b e in d i cat ed i n t h e or,:1 e r 

of t erm i n ~t i on . Ho •.J ev e r , i t h as been stnted th~t t he 

t ermin :::it i on o f s ervic es un de r th i s qu l e 1lay n o r ma lly be 

or ':l ered only i n c as es o f unsat i s f a:: to ry sarv i ces o r f o r 

admi nist r at i v e r eason s not con r.eic t ed t.J i th the c on duct . 

10 . 'J e hav e alr eady ment i on e d ': ~ ~t ther e i s not hino 

on r eco rd t o in d i c-=it e thAt th e a~r> l ic in t •s ser v ic es 

wer e un sat i s f ac to r y o r h i s c on d uct was i n cn y mann e r 

r e ;Jr eh ens i b 1 e . Ti, o refor e , t h e te rm i n 3t i on o f t he 

a1Jr1 l ic ant 1 s servi c e i s for a dm inistrat i v e r ?.asons n o t 

c o n n s: t ed wi t h t h e c a n d u.: t • 

: h e a dmin i ~t r..;t i v e r ea::>on s i n t h e .:.i u iJ rJ l ..:m~t ry 

I 

e 
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Counter Affidavit. It has been stated that the applicant 

was jippoil'lted' ignorlng the SC candidate and this was 

in contravention of certain departmental instruction by 

which the SC candidates were to be given preference in the 

matter of appointment as ID.A inlorder to make up the inadequate 

representation of the m61lbers of this ciommuni ty. The 

extent of powers of the competent authority in terminating 

services of an Jn Elll ployee under Rule 6 of the EJn (Conduct 

and Service) Rules, 1964, has been subject of judicial scrutiny 

in numerous cases. The deci si.ons given by various courts and 

benches of the tribunal do not appear to be wholly consistent 

with regard to the nature of IX)wers vested in the competent 

authority under this Rule. In fact, in view of this, this 

Bench has already made a reference of this matter for an 

authoritative pronouncement by a la.rg er bench. However, 

on perusal of the various decisions one could say that 

it would render the appointment void ab ini ti.o, the 

appoin1ment itself can be cancelled end the services 

of the enployee can be telDlinated by a si.mplici ter order 

without giving any opprtunity to the employee to show 

cause. If, however, the nature of irregularity is not 

fatal to the appoin1ment, the prind.ples of natural justice 

would dictate that the termination of the services of the 

Employee is done only after affording a proper 

opporturd ty to the employee to show cause unless the 

temination of service is on account of unsatisfactory 

perfonnance, in v.hich case the order of termination 

would amount to discharge simpliciter. 

r 

• 

, 
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l i . Before \'.'3 consiJer the notur.:: Of irr.t?~ul:.ri ty 

i 1 1vol~d in th.: appointment of th. Jppli .:ant in this case , 

·:~ ,\loul ...i like to dispose of ch= obj .... ction r:ii:;,...:d :;y th:: 

r H spon~~nts to th..: maintainability of this. ap lic dtion 

on th0 groun ..! t hat he has ap) roached th~ Tribunal :1ithout 

~~~hausting ti'r- iep.Jrtme ntul rem~dy . UnJer .;;ection 21 of 

the . dministra tive Tr ibuna ls ,\Ct , 1985 , th~ Tribu nal shall 

not ord inar ily admit an apiJ lication unless it i s sati :sfiect 

that the app licant has avai l ed of the ren~ di::? s availaLle to 

him unJar t~ relevant se rvic(;; rule s us to r edrr::s al of 

grie vance s . The r 1.: sponJe nts have not ind i cJi:ed un ... e r ·;;hie h 

a vuilab l 9 to him 3gain s t hi s qrie vance . :.ia h -- ve , ho .ever , 

ref~rr~d to thi? c:.J, · (Conduct and sarvica)~lu les'- 1964 to 

a scartc:i in ' 1he th.:r t~re is any provi ~..,i on f Oi.' 2 partm- ntal 

remedy aga in s t an orJcr of t e rmin dt- on of servic~ s . . .~ have 

se .... n th'~ refrom thc:i t the .)iractor G;neral Post ..... T8 le :::;r a~h 

Instruction No .a , tie lo· . .i rlule 6 i b i d , clt?arly st ~te s that 

t he r a \•Jill be no ri ..-, ht 'of ap:Jeal ariainst an orJe r of 

termination of service s . Hov~ v2r , an or .:ier of Lermin a tion 

can be r~ vie .. ed ,Jithin a r riod of six months under ~ule 16 . l 

• 

,,c have a lso r e fe rred to dule 16 i b i d and it. .ou lJ a9)ear · 

• 

t he r ,._from that the provi si on of r e vie ·, in t ha t rl.ule relut-s 

essentia lly to thE: orJe r s passe cl by .Jay of d i s c i plinary 

ncti on . ..e are sat i .:.fi ed that by approaching the Tr i bunal 

directl y chall;:: n rJin9 the or Je r of terminJ tion of hi s service s , 

the ap. )l ic.:,nt has not contrav.:ned th;: ;-1 rovi sions of s~c tion . I 
,2_1 of the "dminis t.·ai:ive Tr i buna ls A.c t , ... 985 . 

1 2 . ;Je may no . con s i Je r th~ n a ture of irre JUlari ty 

in vol v0d in giving ap.Jointm.;)n t to th.:: ap;)lic ~ n t . The 

r~sponde nts havi:: re li..:d on t~·10 deiJartme11t l cir cul ars 

by .. .-hich th- 5.:,1.,,r c andi dat.cs ar0 suppos1...·d to b~ ·1iv.: n 

pre f l.d l'c: nce in th-:: matter Of ..i m,..> loy m-.l nt cJS cJ >\ge nt s . These 

are J.; r'c.f communicati ons dat...: J 8-..3-1978 anJ l J - 3- 198 i . 

Extract of th..: se comr.1uni cations · t pri n e J in th~ .:3 amy , s 

I 

• 
I 
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Compil ation of Servi ce Hu l e s for cD Staff have bee n anne '(ed 

as Annexure-S1~.-\s- l and 2 . The communic at i on dated 8- 3- 1978 

g i ves refe r e nce to ce rtain earli e r or Jers and then g oes 

on to s t ate the t ol lO\Jing :-

•It i s hereby clarified that candidate s bC lon r1ing to 
tho schedu l ed Castt: s/Schedu l e d Triue s Ji th th) minimum 
e ducati ona l quali f i c ation s prescriue<l in thi s Lffi --.;: Le tte r 
No. 5-9/72-EJ ce ll, uate d th.: 18th .L\Ugust, 1973 , vi z., VIII ' 
standard for ED B .. ~i-1\s , VI St andard for ED DAs and ED SVs 
a nd :;orking kno,,,.;l edge of the regional language and simple 
arithme t i c for other Eu.As ( and 'tJOr king kno.Jl t? dge of En gli s h 
for ED ,.1essenge r s ) shou l d be gi ve n pre fer ~ nc0 over tha 
c andi dates be l onging to other communi t i 0 s , e 1- n if thE! 
l a tta r are e ducati onally be tte r ""Ualifie d , 1Jrovi ded that 
the c unJ i dat e s be lon'jin ~ to 3cha duled Cast~s '.::>chedu l e d 
Tr i be s ar e oth~r .1i se e ligi b l e for th.J post . · 

1 3 . The communication date d 1 3 -3-198 4 r eads a s follo1NS : -

•1It has no·" bee n de ci Jed t hat hile ma ld ng s~ lection 
t o t he pos ts Of cJ bf';;\S ! ED ..:5 .·f,\s in d i visi on s ·1~re SC'ST 
r~presentati on i:i c D ap:JOin tmt: nt in ga nera l i s in ade"Tu ate ~ 
3C l.5T may be giv.a n pre fer.=nce . Thi s i s , ho• .ev.::r , sub j e ct t.o thE 
condition t hat t hey fu lly sati s fy all cri teria for such 
appoin tmen t ; ,)rovidcd f urthe r tha t noth1.1i ths t 3n j ing thi s 
c oncession , any c andi date ·,·rith ma tricu l ati on ~alification 
s u0 j ect t o sati sfacti on of all otr:er cri t..:; ri a , :ill be 
preferr ed to those ··;i t h lt-s s than matJ.~ iculation ualificati on. 
iJo \-.e i qhta'j~ nead be .-ii v"" n in j'\.lali f i :ati cn abo r3 t hG 1-e va l 
of matriculati on . -

The se in structi on s shou l J bi? brou-::h to t he notic~ of 
t h: subor dinat•? forr.iation s ur J~ ntly . ·1 

-

14. It viould api=Jiaar from t he o~rusal of th.: ab ove 
communic ati ons t ha t the in i:e nti on of t h~ au thori t i e s i s that 
i f -er.e r e ±5 STflOng tne c nndidate s a ~C'STc ,ndidate and he 
ful f ils a ll t h8 e li gi b ility 1u a li f i cati on s for t J1 ... E.:> pos ts , 
he shall b~ pref~rred ove r t ha oth.; r 0eneral candi d ate s i n 
th:? mat tt:: r of app ointm- nt . The communic ati on dat ed 8-3-1978 
e vc: n s -ca t es t ha t if the ge ne r a l candi date s are ~duc?ti onally 
bette r qualifi ed e ven the n they ar e t o be i ']nore d in f avour 
of th- SCIST c andi dat es fulfi l l ing th~ minimum ~u a lific a ti on s • 
Thi s \JOuld f.Jctu a lly make t he pos t s r 2serv.:d for t he s:'::>T 
c ommu ni ty u nle s t he Emp l oym2 nt E :change do~ s not spon sor 
~uali fied 3~ 1 .::>T c ommunity c andi dat es at al l . 
· /.J:eferre d 

l 5 . In t hi s r 0 gard : FJ al s oL_XEXEcX« to th~ rnJ t hoJ of 

re~rui tme nt of E;J rUJa nts c ont ined in .sec tion I II of the 

EJ /"\ (.:=onduc t and servi ci: ) ule s 1964 . In ,_)ara ~ ( ? 1 , ·1hich 

deals ·:.1ith educutiona l iuali f ic a tion for th-. 2.J r'Osts itse lf 

int~ ra li a spacifie s t hat th3 educ <Jti on al fltl a lifica ti on f or th? 

EDBFM ;ou l J be fvia t r icu lcition an l th- se l ec t i on s hould be 

basi:d on t~ n 3r ks sl?cured in t he J.ia t .: i culati on or t h~ 

be.: n el se ;here 9 l arifi.ad tha t -} 
Le quiva la nt 

e,_u ai val e nt exami nati on . It has 

ln th- i.1at r i cu 1.:: tion orL a c nadi da t e s-= tting hi 1hGr mar ks 

.?-

• 

• 
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e~amination $hall be pr~furr~J ovar others · 1ho ha•fe obtained 

l~ sser marks . In a Full sonch Jeci sion i n t~ case of 

S .Ran gan aya kulu Vs • .:>ub iJivis i onal Ins_;e ctor ( flostal) and Other 51 

( 1995) 30 ATC 473 ( FB) , it .Jas 1-ie ld that i n th- aL si! nee of 

statutory rules , e :1:::cuti~ in strL1ction s issu:::d by th2 

compe t e nt authority \1i ll hav~ full !-Jluy . l"\S there are no 

statutor y r ul-- s gov .: rning r t crui tm;nt of .2u,.\S , th) e;~ecuti~ 

i nstructions ::hich ar.:: conteiin~d in ..;ection II l , un ... er thJ 

h..:aJin <j , • .. ~tho.J of .{ecruitment, 1 1·1cula holrJ.l. t h- f i e l d , 

The r e fore , t~ conditi on that the sa lee ti on :ihou ld be based 

on th:: r.1arks secured in th- ;_iatriculation er c .. uiva l .: nt 

e.~zmination for ap::>ointm.:nt on t he ,Jost of t.Jb . ... , cannot be 

overri J~ unless cert -.in .)osts are r .. se rv;;;J for c andidat:?s of 

c e rt ... in c 01.1rnu ni ti.: s for \·1hom , r;e tting lo c r mar !~ s than th~ 

general candiJat.:s 1ou lj not corns in th~ ay of th-ir b~ ing 

se l ee t~d fo:- t h'.: :)ost . 

16 . The communcation s re lied u pon L,y the re;µon .. ents , 

extr acts of hi ; h have bee n quoted above , do not in.Jicate 

tha t there is any !:irovi s ion oi r ese rvation for the post of 

EDA for .::).'.;I.ST c andidate s . In th9 ab sence of a provision 

for r ese rvation of th= post , i t i s d iff i cul t to hold thut 

a SC/ST c .:indi datt! ~ha ll be a.:ipoint ed i n ;>refe r nee to 
LPigher 

a ge neral candi date v1ho i s supe r i or i n merit .bY virtue of l 
pe r ce nta '.;le:: of mar ks obtai ned in the t.tc:tr i cu l at ion or 

equ i valent exami nati on . 

17 . :Ja have in fact ::;ee n from Para 1 . 6 Of section III 

of the EDA (Conduct & ::>ervice , Rules , 1964, that i t has been 

clearly specifi ed that f or th- ED posts Q.ther than tho~ of \ 

EDBPI·l\/EO..,Pi.\ (emphasi s s u pp l i ed) , pre fe r c nce to ..>:'ST 

candidates may stil l be gi \,l\? n in or.Jer to ensure the 

minimum fixed pe r ce ntage as l ai d dO\•Jn in the lette r dated 

8- 10..1980 . For the conve nience of ref2rence , ,-1: cruote 

t he relevan t extracts of Pur a 1 . 6 of secti on I I I : -

.. 

• 

• 
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Th~ last orders issued in this conoec ti on un .er L'3tt0r 
1.0 . 43-191 ,.79- f'en . J ,,ted _2- 6-197 · , fi .~inq th~ four 
,)r·.:f--renti al cut.;! 1or.i...:s 3ccorJin1 to the earlier orders 
issued vide .J .. ,.,j . P . &. T., 11.-tt:r do .43-14'72-Pen ., datad 
.?.- 3-1972 , ilo . 43-246177- Pen ., dated 8- 3-1978 , ~o ~ch:: :lul--d 
C.:-:stos and :;choJuled Tribus canJiJates: and tlo . 43-~31 ' 78-
;en ., dated l 7- 2..- 1979 ( re gardi ng Ex .Army rost;:\l 3Crvic~ 
;ersonnel ) ; l\jo . 43-312178-pe n., dated 2J-l- 1979 (ragarding 
Back1.Jard Classes and weaker sections of .soc i .:ty; and 
to the Cducat Bd unemployed pe rsons , i t i s cldrifed that 
the abov.:: 1:>refero nco should be suL j e ct to f i rst )r'!d 
foremest coundition that th~ candidate s~lG ct•.Jd should 
have an ad34urJte means of li velihood , .1IU.ch thouoh alr~ady 
pr2 scribed , se~ms to havo bee n i c nored for some fimc past 
es.~ec i .'.; lly in view of t!"Fse prcfa r <=n t i al cateqori ... s be i ng 
introducad in thcl a ov.J orders . 

The crit~rion to judcy 1 ade1Juate mc: .... ns o~ livelihood ' 
should be that in case he loses his main source of incoe , l1e 
should be adjud c,ed as .:.ncurring a dis.-.u3lification to 
continue as ED S-r.1/EO G.i.1 . In other ... ,ords , there must 
be absolute insi ste nce on t~ adequate sourc .: of income 
of ED .3?;.il/ .GP?.\ and ':he Jl lov1,:--nc..? s for his v1ork ~s E.) 
.S .i.1'BP,\~ mu s t be just suf),)l·mentary to his i -:.come . To 
e n sure this con.-J l ti on , t~ candidate mu st be :.!.. l e to 
off.::: r office space to s.J rW "s the agency premises for 
oostal OO'~ rations as ·"e ll ns public ca ll of:icnJ. ;,incl a s • · . . mu.... ue such business l) r1~rnises 511ch as snoos , ~tc . ..::i1.. 

µref~rred re1ar'Jloss ot 'thC v arious· c a ta gori.Js of 
pre f e r<:: n c 2 s m~ n ti ont.: d above • 

The 1Jreft?r .... nc.: earli~r given to ~ack .'ar::i ~l1sstas 1nd 
\'i<? ~ke r sections of soc i ety s ti , ulated un~:er D . ; ~ 2.,T Letter 
i•!o . 43-312/73-Pen ., d;ted '2.J-1- 1979 , shoulj b: dis;'~ns..?d 
,ith as no such cate 1ories hav ...... oe·~n dafin-d on an ..... 11 
l'ldia D-.sis . 

~ 

For the cO ~osts ot:rer ti.an -chose of c) ..JP.: I c.) .sP;,1s . 
~re feranc...: s to .-;ch..! :!u l .a d Caste / Tri be c =ndid at~ s .. 1ay sti 11 
bl.! gi ven in or Jar to .?nst1r~ th..:> mi nimurp fi:~-ed perc~nta e 
as laiJ do ;n in Latt ~r !~0 . 43-ll7'J)..Fen ., dat:?d 8- l!-198 ) . 

( ) .. .:.: .. ~ .. ~ .. T .. LG t tc r . 10 • 4»~ -8 4- f\"? n , J at.ad t >ie J 1t h 
J anuary , 1981 and corrigendum , iatcd tr.e 2ot.1 ;.,"lrch , l081 ,. 
0 . 3 .. , Posts Lett~r .~o-4J.-3)l187-PE-II(ED 3.Tra . ) 
d .'3 to d the 6th June , 19?fJ 3nd !'Jo .l 7- 366£91-cO ::. Tr(J ., Jate d 
the 12th I.larch , 1993 .). 

18 . It i::> , tharefor- , ell;.. ar tha t unl~ sss :.n.. 
rJ.:::r:ir tmenta l instruction s have b1c:n furtl~r am.:n i~J , th1.; 

pre f e r o nce to 5CIS'f c andidat.?s is not to b~ d v'"'n in 

r ... s . .;'- ct of 3J~.: "~ 'Eu..5 :.1 . . ,s thJ ar>pl i .; 1nt ".1as se i2c ~~ d 

for th...: pOjt or c.) t, ii1 , hi:; a).'Ointm~nt c annot ce r e gard.?d I 
irre 3u l ur me re lv i.i~c au so: ano cher can J i 13t , :1ho , .dmi t t. · dl" 

Jas inE\,;; rior l:.O th.? aµp lic ~nt , 1cis not a;i')oin: d on the 

str..:n:_Jth of his bE:lon1in to ..>C community . Tlu Ns·o1 lt1nts 
• 

hav ... not plJc . .:d G~foi:i:: us anv dep;.:ir. trn.J ntc:il cirl..':ul,lf 

in of th€! i r c ont-.::nticn -~h""t 
~ 

.... 
.. 

I 

• 

' 

• 
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be given to SC/ST candidates even for the post of EDBIM 

except the circular dated 8-3-1978 and 13-3-1984. It would 

appear from the authority of the DGPMT letter quoted 
1!1-

below, Para 1(6) of section,{. of EDA Rules that t~ aforesaid 

circulars are modified to the extent tha:t preference to 

SC/ ST candidates will be available in respect of ED posts 

other than tte post of EDBfM/EDSFM. 

19. The learned counsel for the applicant cite'd several 

cases in support of his contention that the applicant• s 

services could not have been terminated without giving him 

an opportunity to show cause • Tb! se are :-

(I) Bishnukant Jha Vs. 
Union of India - 1991 (15) ATC 15. 

(II) Gane sh Prasad Singh 
vs. tklion of India - 1991 (15) ATC 20. 

Vikram Kumar Vs. (III) 
tllion of India & Ors • - 1990 (14) ATC 367. 

• 

(IV) Amar Singh Vs. 
Union of India & Ors. - 1995 (1) ATJ 64. 

2f). In Bishnukant Jha, the applicant was selected and 

appointed on the post of EDBPM. After he joined tm 
• 

post, on certain complaints from one of the unsuccessful 

candidates, his appointment was cancelled in pursuance 

of the direction of too Director of Postal services. 

Thereafter, his services were terminated by a simpliciter 

order. The plea taken by the respondent was that tte 

applicant was not ~he be st among the candidats s since 

some other candidate had a higher qualification of 

Intermediate in Science than the applicant who was only_ 

a Matriculate and the said candidate had also better 

financial re sources than the applicant. The Patna Bench 

of the Tribunal inter alia ~ld that before cancellation 

of appointment, ttie applicant should have been aff orcJed 

an O~portu1ni~ Of being heartd. 
\('-P __ It further held that 

• 

I 
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\ther~ ·ch:: orJer of c::ip.:ioi ntm~nt i s voi d at initio , the same 

J iving any op 1• r tuni ty . 

') 1., 
~. .~ are in resp~ctru l agroame nt ~th th~ abov~ 

,dlad 
:Jr oposi t i on of la\'.' •:Jhich ~·.,:; hav=Loccasi on to refer . to 

in ti~ 1:: 8 :- li r po.ction of our oricr . H~ d O::ha 

cance ll<?i"ion of his 2.,),,oin tment and thn t-rmination of 

hi s servic s cvu l d hav-' bC~n Jon-c ~·sithout ; ivin.• 

anv opportun; ty to hi m. ,;e h1 ~ , I 10 e v- .. , a l re 11dy 

see n that th.!re i s nothin_ to in li cat t.: t ha t •he u'!):.i li ... 1nt ' s 

ap~ointmen t ~as void at ini ti~ since th-r2 i s no s~atutory 

ru 10 s .1hic h art..: v ioli3ted by this aroointmant • T~re fore , 
• 

i t .Jas n-ct:s ~ary to ) ive him a n op1)ortu nity to shO'."J Cduse 

before his JP! oint m ... n t ".Jas canco11ea o.r hi .:; s1..rvic :-s /;re 

terminat~d • 

ho .e va r , subse-1u~ntly c._ncc lle::l anj anoth..r cJnJi dat"' , 

.1ho ·:Jas earli er u nsu cc~ s sfu l Jas aP:"'o'intad on that ost . 

The case of the r~ s .>Onje nt s ·Ja s that the sei j u n !i'J CC '=' ssfu 1 
• 

candidatl? had submitt~d a r-apres..:ntation a llegin ~ 
' 

irre9u l arity i n the appoi ntme nt of tlie ap,)l i cant . Thereu ,) 

th<? appointm~ nt file .,.,as Cdlled for by the administrativ~ 

hi.?ad of the c i rc l e anJ on revie\.\I i t ~·1as fou nd that tl1'& 

e a.c lier un succd s sfu 1 c.::ndi datc ·!cJS '-he most suit ii: l e 

c an'.:li date as he had hi 1h?r markc; in th.: : .. atricul lti on .,, 

examination anJ h~d mora l~nded -irop~ rty than tn.: 

appl i cunt . In this ca51.? , thl' atn a BG nc h of th-~ Tr i bllna l 

he l d that unless th.: re be a !)atent ill~'1-~lity in r~sr-ct 

i s c ance lled and anoc.har !J8rson is ap,)oi nted . It further 

he l d that on the facts of the t: ase , the a p)lic "'n t s hould 
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basis of the principles of natu:o.al justice. 

23. we are not fully in agreement with tie proposition 

of law laid down i:n the above cases since from the facts 

of the case, it was clear that the applicant had received 

lower marks in the Matriculation than thl candidate 

who was initially unsuccessful and as the marks obtained 

in the Matriculation or equivalent examination is the 

determining factor in the selection and finds place under 

sec ti on III of the EDA Rules, which has got a statutory 

force in terms of the Full aench decision in the case of 

s. Ranganayakulu ( 9.lpra). we, however, are in full 

agreement w1 th the proposition that unless there is a 

patent illegality in the appointment, it would not be 

possible to cancel the same without giving the opportunity 

to the appointee. This part of the proposition of law 

is fully applicable to the present applicant since there 

is no patent illegality in his appointment. 

24. In Vikram Kumar, the applicant was appointed as 

EDB?M. After he joined the post, his appoibtment 

was cancelled in pursuance of the decision of Directr 

of Postal services. Ttte respondents submitted that 

Vikram Kumar was not the be st candidate as he has less 

income. The Patna Bench of the Tribunal inu alia held 

that this was a matter for consideration by the departmental 

authorities at the time of selection and not afterwards • 

After appointment, it arrt dis-sati sfaction, either in his 

work or conduct would have been found, action could 

have been taken against him under the provfsions of Rule 6. 

25. In1he case before us also, t~ appointing 

authority should have considered the question of giving 

preference to tl-P SC candidates, if such preference 

was required to be given even for the post of EDBFM 

~. , 

. . . 
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befo:..~,. tl':!~ ap.:>lic·1nc '.:as .:;el.:;cted and apJointc:i . Once 

he :as -sclH;-;ted and ap, oint ..; , his a .• ointm. nt could 

no ... ha\1"2 be1.. n cancelled rior hi s sorvic_,'3 could 

bee n t.~rmin at1.:d :1itho1.1t oivinn him .:in ap,.ro,)riate - -

27 . In Amar sinr:h also the: a i)oi ntrnant of the 
.J •• 

apolic c.an t as El)B •••• '!las cancclleJ on revi1..;•:1 Ly th .. 

,)iNctor tJi?ncral of • ostal .servico s . Th~ Chan di ar h 
J 

E.,e nch of th-= Tr-ibunal inter tJlia h'·ld th;it the ap,,ointing 

€\U cnori ty b~in1 the senior ~u.;Jt . o: rest uffi(.JS , an 

duthority ad.ministrativelv hi ~h·?r thnn ... h~ up1ointin'J 

buthori ty ha.J n o ,JO•J.r of re. vi0 1:1 in t.h.: matter of 

a!)pointmant by th~ a rJrointin ,, au thority • 

'~8 . from n rration of fac:~ mthe rt:s-nt cas.:: in th? 

fore _;oin r: ,Jar agcaphs , -~ hav0 brou Jht ou i: -z:hat :112 

of .~cst:;.l .:>ervic..:s , ,\llahab~d on revii::.1 of a~:i_)ointm.)nt • 

.Jir0c tor of .?ostal .:>arvic s , ,llohai ad h 1s no 00 .er to 
• 

sue h r..: vie \'I . This ro~osi ti on of lCJ'.J h3s :lso be'2 n . . 
propoundad by tho Full &?nch Of r1yd0r..;bad Banch Of 

·r · l · ' 57 · 1 • 1 1 · 1 h · ·; · I riuun a in u" Lo . 9- 111 . . • .~ 1..1 ·1 a 52-~- _::. !.. ..._,.._ • 

+ •,,­... I .• 

cc:;::.e , Lhe ap1Jli:;'3nt \Jas aµ,,ointed as 2J ....... :.\ by th~ sanior 

3uper inti:i:nd·Jnt of .;ost Offii....:s . ~is c.))ointm~nt '..'.JS 

r..:vi~··,ed by the .Jirecto:- of . .JOS~ ='l l $C?rv.!.C- s , . ho i ssued 

di r:::cti on th,.ft t he C.;.1nJi iate havinq r;iorG rna.ck·5 than th~ 

dJJli .:;ant .,hould b0 aoooint.?d . fh:: Full r_.::nch int'r alia 
• • 

h~ld that I"ule .L 1S of th..:: £a.~ .ulcs ,ich cont rs ;->o,er 

o;: r.: vie\1 o.i: or Jers , jo.}s not conf0r u1Jon ·~ hi h..::r 

aJminiscrativ2 author_ ty i:l10 po .~r to )00( r~visc ;.11~ 

orJer of appointment purporte'd to hav2 b~cn 9asseJ by 

a lo .er autho!'ity u n der H.ul0 3. I.t f;l'rth: .. rr::.1.1 that o 

• 
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inbe.rent or o th: r ·. ,ii se to r~ vi .;,O t.li-.. order of a jpointm~nt 

pas sod by l. h.) 101.;c r adrnini str ati v- au chori ty or tc set 

aside th.: same . Tl~ Full l.:l·Rch a l so in je ~ n dcn l'' 11 f• h .:? l d 

the .:!-= cision of th~ r-a t 11a 1.J n;h in Gan~ sh ."'T ·asa :l · h .. ,1 n ·. 

( .:iu ::..ra J and OV<-rrulc d tho h~ci ·ion of th- :;,amt: E- nch in 

the casl:? of ume s h d..ai in ,•hi c h a vie._., dif f~r..:nt from 

Gane sh Prasad ..Jin l' h .Jas twkcn . -

.~9 . I t t.Jo ul d be c l eAr , therefore , t i-ta t even ather1.1ise, 

the Director of Po stal Sorvi:: c:s , All sha~ad , h ad no 

a uthority to review the ap,J o intment o f th e af),Jli ::i:>nt snd 

to c ane el hi s Bt1iJO i ntment. Thi s co ul d have been do n e 

only b y the apiJo i nt in g aut hori ty • Admit t edly , in the 

p res ent c a::> s , the aiJ1Jointinl] a uthority aeted mer el y 

at the be h est of the Dir ec tor p 0 s t 2l Services in 

see~ing to termin ;:ite the e,Jpo i ntment of t he o e ti t i o ner . 

30o In vi ew o f t he r easons given .in thP Foregoing , 

we have no hesit at ion in ho l ding th ~ t the c-:.neell "1tion 

of the 8,J;Jo i ntment of the a 1J,:> lic an t en d th e i ss uanc e of 

the i m,Jugned notice seek!n g t o terminate his se rvic r.>S 

a re ill egal, a rbitr Bry , unt en Able and , therefor e, 

c annot be s us t .=i in e d . Th e i mp ug na d n1 o t ic e dat ed 

B- B-1 9 94 i s h !? reby r;,u as h e d. If by virtu e of t~e i n t or im 

or o er pas s e d earl ier , the a,:>~ lic int i s still wor'~i n g o n 

t h e po s t , h e sh a l l c on t in u e to f u n ct ion :Jn t h a t p o s t • I f , 

h e has b ee n r elie ved of the ch a r ge durin g the ,:> end e ncy 

of tl1 e a,... iJlicat ion , h e Shoul d be reinst a ted f o rthwith 

f 
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on t~ post and would be deemed to have continued on 

that post as if his appointment was never cancelled. 

He shall also be entitled to the benefit of continuity 

of service for all purposes except back wages. 

31. The parties shall, hov.$ver, bear t~ir own costs. 

pybe/ 
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