IN THE CSNTRAL ADMINISTAATIVE TRIBUNAL, ALLAHABAD
ADDITIONAL BENCH AT ALLAHABAD

* * * »

Allshabad : Dated this /?«— day of }‘G—\‘T , L0996

Original Application No,1275 of 1994
District : Allahabad
CuUtAlls =
Hon'ble Mr, S. Das Gupta, A.M.

Hon'hle Mr. T,L, Verma, J.M.
Vishnu Kant Shukla Son of Trithuwan Nath shukla,

Extra Departmental Br:nch fost Master, Mungari
Branch, Karchana, Allzhabad
Resident of Village & Post-Mungari,
District-Allahabad.
(By Sri SN Srivastava, Advocate)
de s 8w e e m ADDLICTETN
Versus

1. Union of India through its Secretary

iMinistry of Communication,

Department of Post,

Nepslhi,

2. Senior superintandent of Fost Uffices,
Allahabad Division,
Distrit -~ Allahabad.

3 Sub Divisional Inspector of Post CUffice,
sub Division,
District Allahabad.,

(Km., Szdhna srivastava, Advocate)
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- The post of Extra Departmental Branch PpSt Master

(EDBPM for short) of the Branch ppst pffice, Mungeri,

Karc hana, District-Ajlanabad fell vacant on 15-3-1993 an
the retirement of the existing incumbent. On receipt
of requisition from the ostal authorities, the District

Employment Exchange Aylahabad Sponsored the names of four
Lthg't of

c andidates inr:].udingéthe applicant. The applicant was
found the mpSt suit able among the candidates and,therefore,
he waS appointed on the posSt. He took charge of the post
of EDBPM, Mungeri on 8-6-1993. According to the ajplicant,
he was performing his dutieS with sincerity and tg the
full satisfaction of his superiors, yet the Seniaor Supdt.

of Post pffices, Allahabsd(ReSpondent Np.2) issued a

notice dated 8-8-1994 (Ajnexure-1) Seekinn to terminate
his Services on expiry of one month from the date of the

not ice.

2. The applicant filed this DA under Section 19 of
the Administrative Tribunals Act, 1994 For guaShing of

the imgugned notice dated 8-8-1994 and Seeking a diresction
to the respondents not to interfere in the functioning

of the applicant as EDAM, Mungari. On B=-9-1934 an prder
waS passed by thisS Tribunal directing the reSpondants to
maintain status quo a5 on dats., This interim order has !

been extended From time to time and was still agperative

when the casSe waS5 haard and order reservad.

3 The grievance of the applicant is that the impugned
notice sesking terminatinon of his Services has haen issued
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witnhout afforing any opportunity of hearing to him or to
Show cause and, therefore, the impugned notice is viplative
of the principlesS of natural justice. He has asserted that

being fully cualified and esligible for holding the .oSt

of EDBPM for which he waS reqularly Selected and appointed,
he haﬁérf@ht to continue to hold the said: poSt. He has
alleged that the impugned notice iS arbitrary and malafide
in nature and has been iSsued Splely with the purpose of

harassing the applicant and getting the post vacated for

acCcommodating the henchman of the respondents,

4. The reSpondents have contested the applicant!s claim
by %iling a CA. The facts averred by the applicant have
not been disputed. It has, hpwever, been Submitted that
the appointment of the applicant was cancelled by OPS,
Allahabad, O0ffFice of the PpSt Master General, All=habad
by an order dated 4-1-19394 issued under revised Rules
6(2) and (b) of EDA (Service and Conduct) Rules, 1964.

It has been Ffurther submitted that therz waS a Complaint
against the applicant from Sri Surya PrakaSh Tewari b=ased
on which the Director pPpstal Services, Ajlahabad reviewed
the apponintment file of the applicant and found € ertain

irregularities, He, therefore, cancelled the sppointment

of the applicant in pursuznce of which reSpontent no.2
issued the imyugnad notice pf termination of Services

of the applicant. The resgnonZents have taken a sStand

that there i$ no provisiaon in the fule to olve any
opportunity to the apulicant before iSfuing notice of

t erminat ion uf his sServiceS, which was 18%Sued in eccordanpce

/with the

[frules of the department and is neither arbitrary naor
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malafide in nature. They hz2ve alsSo taken a stand that the
apolicant has filed the present 0A without exhausfiing the

department al remedy available to him.

S The spplicant filed a RA, reaffirming his cContention
in the DA. He has further contended thay there iS no I
department sl remady available to him for redreséal of his
grievance. He = Kas further Stated that the resgondents

~ [irregularity
have not indicated the nature ongxgxikg"uhiCh was npticed

by the respondents in his appointment and in any case

mere irregularity Cannot justify tha cancellatinn of
the appointment of the applicant without affording
opportunity of ®howlng Caut e,

6. The resgondents tneresfter File a Suppleamentary |
Counter Affidavit tpo indicate the nature of irregularity
which prom ted the reSponcents Lo terminate the 2 ervicess

of the applicant, It has been explained that one of the

four candidates viz. ori Asha Ram waS @ 3L cendidate and
he was alsg fulfilling eligibility criteria for the
appointment snd, therefpore, Should have been given preferenca

over the agplicznt in the matter of appointment on the

nost. It has been further Stated that the reSpondent
Noe2 wad wrong in gp deciding thsat the Said ASha Ram
did not fulfil the eliqibility Conditinn regzrding
resjdence, since he it reSident of Dumari Xa Purusa,

which is a part pf the village Muhgeri and iS not a

Segpsrate village as decided by raspondent no.2. The

furt ner Submissinn of the respondents is that the
repreventation of the 52 community was inedecuate in

ALl zhabad Division and, therefore, preference was to be

w ,
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given to t# the 5C candidates, Asha Ram, @ SC candidate,
has passed High Schools examination with 45% marks and

he has adequale Sgurce of income in nic owun name a5 well

as accgmmodation for maintaining pest office. Therefare, i
he Should not nave deen ignored in favour of the ajulicsant. ﬁ
In this regard DG PAT communication dated 13-3-1984 and
8-3-1978 (Annexures 5CA-1 and 2) have been referred to,
i=thbe—rammrd,

T The apaplicent filed a Supplementary Rejainder
Affidavibt in which he has stated tAHat all-tha candidates
sponsored by the Employment Exchanoe were duly considered

by the apgointing authority and it was only after finding

the applicent asﬂmgpﬁ’ﬁuitahle candidate, he was appointad |

on the post. He has Strongly denied that Sri Asha Ram was

ignored in any manner. He has further averred that Dumari

o= b
Ka Purwa is not, part of the village Myngeri. It constitutes||

A

a Separate and independent revenue village, which is !
distingﬂgﬁhee from the village Myngeri. In any case, the
irrequl srity vhich the respondentS are now pointing out
shpuld have been taken into consideration grior to
isSuance of the appointment letter, the applicant contends. |
He has alsp tsken a stand that the DP3 hat no jurisdictian

_/:arJ,JD intment :
to cencel/k¥we of the applizanti. He has denited the

Contention of the reSpondents that the representatipn of f

by

e : L g : o :
the 5. candidate W48 inadeouate in Allahabad Divisian and i

that nothing has been brought on record ta prave this

Cont ention. He has Stated that by » SubSequent Communicat- |

en
/the communic ations . |
ion/deted 19-3-1984 and B8-3-1978 have been Super3eded. He

has however; not annexed a Copy of the communicstion
allegedly isSued by the deyartment Superseding the earlier

Communic at ions.

Lo |
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8. ThE:?iSHUtHd facts in this case are that the |

ggplicant was one of the four candidates sponSored by the

Employment Exchange.

He had fulfilled all the eligibility

criteria for appointment on the post of Epgop, Mungeri and

he was adjudged Lthe best among@t all the Four Candidat es
and, therefore , issued the ketter of apsointment in

pursusance f,r%uhic:h the apgplicant actuslly took over charge |
and St art ed functiaoninng.
|

that the conduct or performance of the agplicant was in

any manner unsatisfactory. The nanly reason why the pS

cancelled the asgointment of the applicant pursuant te

which the imgpugned notice of terminatinn of his Seryicss

was iscsued is that Chere waS among the candidates a

candidat e belonging to the 3C community and he alspo fulfilled|

._',
1

There is nothing en record tg Show |}
}

all the eligibility criteria, though reSpondent no.2 did

not consider that he had Fulfilled the cuglificat iaon

fherefore, the DPG had teken & ;

|

viewg that the departmental instructigns for giving preference

relzting to the res jondents,

tptthe S5C candidates have been Contravened by ignorino

the 3Ccandidates in favour of the applicant,

the appointment of the applicant was cancelled.

which, therefore, falls souarely for our conSideratign is
wvhether the alleged irreqularity commit ted by respondent
no.2 in ignoring 5C candidate would justify the cancellation

of the apjgointment of the apgslicant and Subsecuent is®ue

of notice of termination of his Services without giving him

any opportunity tc Show cause. K

3. The services of the applicant are 8tated to have been

terminated in exercise of powers vested by Rule 6 of the

Therefore, u

The auestion |

._
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of the ED (Conduct & Service) Rules 1964. We may at

this st age usefully reproduce the Xxxtext af the Rule:.

- "6, Termination of Services.-(a) The services of
gh employee who has not already rendered mor than ol
three ysar years! continuous service from the date |

y of his appointment shall be liable to termination
at any time by a notice in writing either by the
emplonyes Lo the appointing authority or by Ethe
apsointing suthority to the employees

J (b) The period of “uch notice shall be one month.

Provided that the Service of any Such employee
™ may be terminated forthuith and on swh termination,
' the employ=e Shall be entitled to Cclaim a Sum

gaguivalent to the amount of his basic allowance

olus Dearness Allow=nce for the period of the notice
at the Same rates al uvhich he was drawing them
immediately before the termination of hiS Services,

. or, aS the case may be, for the jseripd by which suwh E
notice falls short of one manth. "

Tnis Rule jg ©Snomewhat andlogous tpo the
2Tovisions of Rule 5 of the Central Civil Services
t{(Temporary Service) Rules, 1965. 1In other words, the

termination of service of an employse under Rule &6 of the
DA (Conduct and Service) Rules, 1964, is in the nature

s of discharge simpliciter. The departmental instructions

|
indicate that no reasons Should be indicated in the order ]'
of termination. However, it haS been Stated that the }
tBrmin=2Cion of Services under this ARule may normally bs
ordered only in cases of unsatisfacfory Services pr for

administrative reasons not connect ed with the caonduct,

10 Je have already mentioned that there is nothinn

on record to indicate that the applicant's sarvic es

were unsatisfactory or his cpnduct was in any manner |

regrehensible. Twerefpre, the termination of the

v
B S L R SIS

auplicant's service is for administrative reasnons not

connected with the conduct, The respondents have %ﬁy

4 .
s e ) : :
hﬂﬂ$§$;ﬂ the admninisStrative reaSons in the aupplementary
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Counter Affidavit. It has been stated that the applicant
was appointed ignoring the SC candidate and this was

in contravention of certain departmental instruction by

which the SC candidates were to be given preference in the

matter of appointment as HA inlorder to make up the inadequate

representation of the members of this community. The
extent of powers of the competent authority in terminating

services of an B) employee under Rule 6 of the EE} (Conduct

|
|

:
f

and Service) Rules, 1964, has been subject of judicial scrutiny ]

in numerous cases. The decisions given by various courts and

.I
1

benches of the Tribunal do not appear to be wholly consistent ‘

with regard to the nature of powers vested in the competent
authority under this Rule. In fact, in v iew of this, this
Bench has already made a reference of this matter for an
authoritative pronouncement by a larger bench. However,

on perusal of the various decisions one could say that
it would render the appointment void ab initio, the
appointment itself can be cancelled and the services

of the employee can be teminated by a simpliciter order
without giving any opprtunity to the employee to show

causes If, however, the nature of irregularity is not

fatal to the appointment, the principles of natural justice
would dictate that the termination of the services of the
enployee is done only after affording a proper

opportunity to the employee to show cause unless the

temination of service is on account of unsatisfactory

perfomance, in which case the order of temination

would amount to discharge simpliciter.

T ——R————
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LS Before we consider the nature of irrsqulsrity
involved in the appointment of th: applicant in this case, |
we would like to dispose of the objection raised by the |

respondents to the maintainability of this, application |

(L

on the ground that he has approached the Tribunel without
exhausting the departmeéntal remedy, Under 3ectiocn 20 of
the Administrative Tribunals Act, 1985, the Tribunal shall
not ordinarily admit an application unless it is satisfied
' that the applicant has aveiled of the remediess available to
| him under the relevant service rules as to redréssal of
grievances, The réspondents have not indicated under which
sérvice rules, the applicaent had a deépartmeéntal reémedy
available to him pgainst his grievance, ¥ have, ho.ever,
referred to the 2DA (Conduct and SErvicg)Hulesall964 to |
* ascertain whethir there is any provision for Epartm-ntal
remedy against an order of terminztion of serviceés, #® have |
seen therefrom that the Director General Post & Telegrajph
Instruction No.8, below Rule 6 ibid, clearly states that
there will be no right of apgeal ageinst an order of
termination of services, However, an order of termination
can be revie.ed within a period of six months under Rule 16, |

We have also referred to Rule 16 ipid and it ould appear g

J
therefrom that the provision of revieyw in that Rule relates |

essentially to the orders passed by way of disciplinary
action, .e are satisfied that by approaching the Tribunal

directly challsnging the order of termination of his services, [

1
'||

il

12, 42 may now consider the nature of irregularity |

the applicant has not contravensed th® provisions 0f Section

20 of the Administrsative Tribunals Act, 1985,

involved in giving appointment to the applicant, The :

réspondents have relied on two departmentsl circulars | |

by which ths 33/5T candidates are supposed to be given 1}
preference in the matiter of employment as ED Agents, These l
are D3 P&l communications dated 8-3-1978 and 13-.3-.1084,

Extract of thésé communications printed in the Swamy! s
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Compilation of Service Rules for ED Staff have been annexéd

as Annéxuré-SCAs- 1 and 2, The communication dated 8-3-1978
gives reference to certain earlier orders and then goes
on to state the following :-

"It is herepy clarified that candidates pelonging to
the Scheduled Castss/Scheduled Tribeés with the minimum
educational qualifications préscribed in this Cffice Letter
No,5-9/72-ED Cell, dated the l8th August, 1973, viz., VIII'
btandard for ED B:Ms, VI Standard for ED DAs and ED SVs
and working knowledgeé of thé regional language and simple
arithmetic for other EDAs (and working knOJlEdge of English
for ED Messengers) should be giwven prefer-nce over the
candidates pelongi to other communities, even if the
latter are educaglonall better gualified, provlded that
the candidates helonqlng to scheduled Castss’scheduled
Tribes are otherwise eligible for the post.”

135 The communication dated 13-3-1984 reads as follows :-

*It has now been decided that /hile making selection |
to the posts of ED BPAs/ED S5iMs in divisions where SC/ST '
representation in =D appointment in génerel is inadéquate l
5C/3T may be given prefersnce, This is,hov £ VET, sub ject o they
condition that they fully satisfy all criteria for such |
ap901ntmhnu provided further that nothwithstanding this
concL551on, any candidate with matriculation cualiiication
subject to satisfaction of all other criteria, will be
oreferred to those with leéss than matriculation ualification.}
No weightage need be giwven in jualification above the level '
of mwurlcul:t_on

,
‘
These instructions should be urough to the notice of }

the subordinat® formations urzently.”

14, It would appear from the p2rusal of the above
communications tha t the intention of the authorities is that
if there i3 amony the candidates a 35C/ST c.ndidate and he
fulfils all the eligibility qualifications for the ED posts,
he shall be Jrnf-rred over the other g2neral candidates in
the matter of 59301num nt, The communication dated 8-3-1978
even states that if the génsral candidates are educationally
better quullflhd even then they are to be ignored 1n favour
of tht SC/ST candidates fulflllln the minimum ﬂUallflGathﬁs,_
This would factually make the pos tf 2gerved for the SC/ST
community unles the hmploym“nt Exchange deo2s not sponsor

sualified SC/ST community candidates at all.

[beferned
L5 In this regard vwe also/gxkxx to the method of

recruitment of ED Agénts cont:ined in Section IIl of the
EDA (conduct and Service) Rules 1964, In Para L(2), which ~

deals with educational qualification for the ED Posts itself ‘

interalia specifies that the educational gualification for ths
EDBRM ould be Matriculation and the selection should he
baséd on the msrks secured in the jMatriculation or the
eguaivalent examination, It has been elsewhere cglarified that

e quivalent
a cnadidate g2tting higher marks in the Matriculation or/

‘56 II |
=
——— = SE—— " - = — -
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examination shall be preferred over others who have ghtained

lesser marks., In a Full Bénch decision in the case of

S.Ranganayakulu Vs. sub Diwvisional Inspector(Postal) and Othérs

(1995) 30 ATC 473 (FB), it was held that in th® sbsence of
statutory rulss, executive instructions issued by the
competent authority will have full play. As there are no
statutory rules governing recruitment of EDAs, the executive
instructions which are contained in Section IIl,under the

he ading,*Method of Recruitment,® would holdlth: field,
Therefore, the condition that the selection should be based
on the marks secured in the Matriculation or equivalent
exgmination for appointment on the post ofEDEHN, cannot be
overridejunless certain posts are reserved for candidates of
ceértein communities for whom, geétting lower marks tham the
generasl candidates would not com® in the way of their being

selecteéd for the post.

10, The communcations relied upon by the® respondents,
extracts of hich have been gquoted above, do not indicate
that there is any provision of reservation for the post of
EDA for 5C/3T candidates. In the absence of a provision
for reservation of the post, it is difficult to hold that

a SC/ST candidate shall be appointed in prefer-nce to;‘ 8

a ogeéneral c andidate who is superior in merit_bywvirtéglgfif
perceéntage of marks obtained in the Matriculation or
equivalent examination,

157 e #& have in fszct seen from Para 1.6 of Section IIIX

of the EDA (Conduct & Service ) Rules, 1964, that it has beéen

clearly specified that for the ED posts other than tho® of

EDBPM/EDsPM (emphasis supplied), preference to 3C0/ST

candidates may still be giwven in order to ensure the
minimum fixed percentage as laid down in the letter dated
8-10.1980., For the convenienceé of refereénce, we quote

the relevant extracts of Para 1.6 of Section III :-

&




|

w6, Preferential Categories:

The last orders issued in this connection yndéer Letter
No,43-191 /79-Pen .dated 22-6-1979, fixing the four 1,
preferentigl categqories according to the earlier orders
issued vide D.G.P.8.T., léettar No.43-14/72-Pen,, dated
2-.3-1972, No.43-246/77-Pen., dated 8-3-1978, to acheduléd
Castes and scheduled Tribes candidates: and Ho.43-23l/78-
Pen,, dated L7-2-1979 (regarding Ex-Army Postal Service
Personnel )s No,43-312/78-Pen., d ated 20-1-1979 Sragarding
Bac kward Ciasses and we aker 5Ect10ns 0f Societ and
to the educated unemploy2d persons, it is clarifed that
the sbove preference should be sthEct to first and
foremest coundition that the candidate selected should
have an adequate means of livelihood, which though alre ady
préscribed, seems to have been ignored for somé tTimé past
especislly in view of these preferential categories being
introducad in the abowve orders,

The criterion to judg® "adeguate means of livelihood® |
should be that in case he loses his main source of incoce, he |
should be adjudped as Llncurring a disquzlific;tion to
continue as ED SAM/ED BeM. In other words, there must
be absolute insistence on the adequate source of income

of ED 324/BPM and the sllowsnces for his work azs ED

SAM/BPM must be just supnlementary to his income. To
ensure this condition, the candidate must be zbhle to
offer office space to serve .s the agency premises for
postal operations as well as pubflc call OE*iC" ﬂnd as

such, businéss premise uch as_shops, 21¢
Brefirpeq reoariless of the varidus: cétegorlus of

preferences mentioned above,

The preferencg e grlier giuﬁn to Back Jard Classes and |
we -ker sections of sociaty stipulzted under D.S.PAT Letter |
No, 43-\,1‘3”73-1?‘9:1., dated ".}_..1.-1079 should be dispensed '
with as no such cateqories hawve been definsd on an All
india b;sls. l

For the ED Posts other than those ofED BPM/ED SPMs. |
vreferances to scheduled Caste/Tribe c.ndidates may still |
bé giyen in order to ensure the mlnlwum fixed percéentsze
as laid doyn in Letter No.43-117/30-Pen., dated 8-10-1080, Ji

(D.G.P.&.T., Letter No.43-84-Pen, dated the 30Th
Janugary, 198l and corrigeéndum, dated the 20th March, 1981,
D.G.,Posts Letter No-4L-301 fs'r_Pn_II(nD 8Trq. )

dated the 6th June, 1988 and No-17-366£91-ED & Trg., dated
the 12th March, 1093 )5

18, It is, therefore, clear that unlesss ihe
departmental instructions have been further amended, the

preference to 3C/ST candidates is not to be givén in

réspect of EDSPM/EDSM. As the applic gnt was selected

for the post of EDEfM, his appointment cannot be regarded

irreqular merely pecause anothér candidat®, who, admittedly

7“as inferior to the applicgnt, was not appointed on the
strength of his belonging to SC community. The réspondents
have not placed before ug any departméntal circul ar

in support of their contenticn that prefeérénce has to
?

- "l." A i il
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be given to SC/ST candidates even for the post of EDBPM

except the circular dated 8-3-1978 and 13-3-1984, It would

appear from the authority ?Tt: the DGPMT letter quoted
[

below, Para 1(6) of Section’%f EDA Rules that the aforesaid

A
circulars are modified to the extent that preference to

SC/ST candidates will be available in respect of ED posts

other than the post of EDBPM/EDSPM.

19, The learned counsel for the applicant cited several

cases in support of his contention that the applicant's

services could not have been terminated without giving him

an opportunity to show cause. These are ;-

(I) Bishnukant Jha Vs,

Union of India - 1991 (15) ATC 15.
(II) Ganesh Prasad Singh

Vs. Union of India - 1991 (15) ATC 20.
(III) vikram Kumar Vs.

Union of India & Ors., - 1990 (14) ATC 367.
(IV) Amar Singh Vs,

Union of India & Ors. - 1995 (1) ATJ 64.
20, In Bishnukant Jha, the applicant was selected and

appointed on the post of EDBPM. After he joined the
post, on certain complaints from one of the unsuccessful

candidates, his appointment was cancelled in pursuance

of the direction of the Director of Postal Services,

Thereafter, his services were terminsted by a simpliciter

order. The plea taken by the respondent was that the
applicant was not the best among the candidates since

some other candidate had a higher qualification of
Intermediate in Science than the applicant who was only
a Matriculate and the said candidate had also better
financial resources than the applicant. The Patna Bench
of the Tribunal inter alia held that before cancellation

of appointment, the applicant should have been afforded

an é)fportunity 0f being heartq., It further held that
e 7 '

—

e




#
S — Se— -

‘E.

o A ' " )
where the order of appointment is void ab initio, the same
can be cancelled without giving any notice or without

giving any opprtunity.

2L f#e are in respeéctiul agrﬂemantiyitb-th& above
proposition of law which  we habﬂ{bégggiaﬁ-ta.rafér{tﬁ

in the earlier portion of our order, Had the prEs&nt
applicsnt's appointment been void ab initio, the
cancellation of his appointment and the termination of

his services ¢ould have been done without glving

any opportunity to him. & have, howevei, already

seen that there is nothing to indicate that the applicant's
appointment was void ab initic since there is no statutory
rules which arc violated by this apoointment. Therstore,
it was nucusaaryfto 4ive him an opportunity to show cause
before his appointment was cancelled or his sE€rviceés were

terminated.,

22, In Gan=sh Prasad 3ingh, the applicant was appointed
as EDEBFM after propér selection. His appoiniment was,
however, subseguently cancelled and another candidate,
who was earlier unsuccéssful was appointed on that post,
The case of the respondents was that the ssid unsuccessful
cendidate had submitted a representation alleging
irreqularity in the appointment of the applicant. Theéreup
the appointment file was called for by the administratiye
head of the circle and on review it was found that the

e grlier unsuccessful candidate was the most suityble
candidate as he had higher marks. in the Matriculation
Examination and had more landed property than cthe
applicant. In this case, the Patna Bench of the Tribunal
held that unless there be a patent illegality in respgect
of the appointment, it is not proper thit the appointment
is cancelled and another person is appointed. It further
held that on the facts of the case, the applicant should

have been given an opportunity of being h:ard on the
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basis of the principles of natural justice.

23, we are not fully in agreement with the proposition
of law laid down in the above cases since from the facts
of the case, it was clear that the applicant had resceived
lower marks in the Matriculation than the candidate

who was initially unsuccessful and as the marks obtained
in the Matriculation or equivalent examination is the
determining factor in the selection and finds place under
Section III of the EDA Rules, which has got a statutory
force in terms of the Full Bench decision in the case of
S. Ranganayakulu (Supra). we, however, are in full
agreement with the proposition that unless there is a
patent illegality in the appointment, it would not be

possible to cancel the same without giving the opportunity

to the appointee. This part of the proposition of law
is fully applicable to the present applicant since there
is no patent illegality in his appointment.

24, In Vikram Kymar, the applicant was appointed as
EDBrM. After he joined the post, his appoihtment

was cancelled in pursuance of the decision of Direcobr
of Postal Services. The respondents submitted that
Vikram Kumar was not the best candidate 3s he has less
income. The Patna Bench of the Tribunal indér alia held

that this was a matter for consideration by the departmental

authorities at the time of selection and not afterwards.
After appointment, it any dis-satisfaction, either in his

work or conduct would have been found, action could

have been taken against him under the provisions of Rule 6,

25, Inthe case before us also, the appointing
authority should have considered the question of giving
preference to the SC candidates, if such preference

was required to be given even for the post of EDBPM

o
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he was selected and appointed, his sipointment could
not have been cancelled nor his services could have
been términgted withont giving him an approprigte

opportunity.

274 In Amar Singh also the appointment of the
applicant.as EDBPM was cancelled on review by the
Director General of Postal Services, The Chandigarh
pench of the Tribunal inter alia h@ld that the appointing
authority being the Senior Supdt. of Post Officeés, an
authority administratively hizher than the appointing
buthority had no powsr of réview in the matter of

appointment by the appointing authority.,

28 From narration of facts i the Pres=2nt case inm the
foregoing paragraphs, «& have brought ocut That the
applicnt's appointment was cancelled by the Dipector

of Fostal Services, Allaghabad on réview of appointment,
Un the basis of The ratio of Amar 3Singh's case, the
Director of Zostal services, Allahabad has no power to
réview the appointment of thée applicant or cancel it on
such review., This propositicen of law has also been
propounded by the Full BEench of Hydérabad BEench of the

Tribunal in OA No.,57/91 in N. ambujakshi Vs. UCI. In that

case, the applicant was ap:ointed as EDEFM by the Senior
Superintendent of Post Offices. His appointment was
reviewed by the Director of Postal Services, who issued

diraction that the candidate having more marks than the

applicant should bé appointed. The Full Bench inter slia
held that Rule L6 of the EDA Aules ich confer power

of review of orders, do®s not confer upon a higher
administragtive authority the pover to w revise the

order of appointment purported To have been passed by

a lower authority under Rule 3, It further held that a

hi her administrative zuthority has no power, either
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inherent or otherwise to revise the order of appointment

passed by th® lover administrative authority or to set

aside the same, The Full Bénch also inde endenly uphsld

the d=cision of the Fatna BEench 1n Gan@sh Prasad Sil'_l;gh
(Supra) and overruled the decision of the samé Bench in
the case of Umesh Rai in which a view different from
Ganesh Prasad sSingh was taken,

29, It would be clear, therefore, that sven otheruise,
the Director of Postal Services, Allshabad, had no
suthority to review the appointment of the applicent and

to cencel his appointment. This could have been done

only by the appointing authority. Admittedly, in the

oresent case, the appointing authority acted merely
at the behest pf the Director pgstal Services in

seeklng to terminate the asppointment of the petitioners

300 In view of the reasons given in the foregoing,
we have no hesitation in holding thgt the cancellation
of the apgpointment of the applicant 2nd the issuance of
the impugned notice gegk;ng to terminate his servic es

are illegal, arbitrary, untenable and, therefore,

cannot be sustained. The impuaoned notice datad

8-8-1394 is hereby nuashed. If by virtue of the interim
oroer passed earlier, the applicant is still working on
the post, he shall Euntinue to function on that post. IF,
ne has been Trelisved of the charge during the pendency

of the a.plication, he should be reinstated forthuith

*h




on the post and would be deemed to have continued on
that post as if his appointment was never cancelled.
'He shall also be entitled to the benefit of continuity

of service for all purposes except back wages.

3l. The parties shall, however, bear their own costs.

s
Me (J) Member (A)-




