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sat. Laxmi Rani w/o late Durbesh Lal, |
a/a 30 years,r/r.:n Railway Quarter No.=- .
24-B Type(1I),Temp.Chopan,

Applicant
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Versus
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Respundgpts

' Union Of India and three 0thers seeess

i,

Hon'ble Mre. S.0as Gupta, Member—A

B e o I e e e

£3 | (By Hon'blz Mr., S.Das Gupta, Member—=A)

This Original Applieation has been filed under section 18
of the Central Administrative Tribunal Act,1985, It has been prayed
that the impugned order dated 10,7.1993 (Annexure A-1),bywhich the

applicant has been transferred from Chopan to Patratu,and also the

order dated 9.7.1993 ,which has been referred to in impugned order

dated 10.7.1993, be quashed and the respondents be directed to allou

the applicant to continue as Khalasi in any other section or depariment

of the Railway within Chopan,

2, Briefly stated, tha facts nf the case are that the applicant's

husband working as Electric Chargeman under the Electrical Foreman,
Eastern Railway,Chopan , died in harness and the applicant was appointed
on compassionate ground as Khalasi under the Electrical Foreman,

Eastern Railway ;Bhf:upan by the order dated 27.5.1991( Annexure A-II).

The applicant claims that her services have been gxcallent and she

never gave any chance to her superiors of complaint against her ri

2
L}Z(" condivct . Despite this, the impugned order dated 10,7.1993 ¥
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transferring her Frou Chopan to Patratu has been issued by ths.

e T ——————— L
i

Senior Electrical Foreman making & reference to the order dated 9,7,.,1993 |

of the Senior Divisional Personnel Officer,Eastern Railway,Dhanbad,
Sa The applicant's case is that the impugned order of transfer
has been issued in mala fide exercise of the power by the respondents,

In order to establish the mala fide , she has averred that a quarter

Noe 24-8 Type~I1l ,which was earlier in dilapidated condition was

later allotted to her after repairs and this was resented by the Senior
Electrical Foreman-respondent No.3, who wanted the sane quarter to be
allotted to a man of his choice. The applicant claims that the

respondent no.3 has been looking afiser for op ortunity of transferring
the applicant to sorne distant place and this has resulted in her being
illegally transferred to Patratu,which is 300 Kms, away from her present

place of posting . The applicant has also stated that she is a member
of the Scheduled Caste and in terms of the instructions issued by the
Railway Board, S.C./S5.T. employees should be transferred rarely and only
for very strong reasons and also such transfers should be confined to
their native district, It has also been stated that there is no male
member to look after herself and her small children. There are only a
few well-wishers at Chopan to look after the family., In case she moves to

Patratu ,she will have to vacate her gquarter at Chopan and will not be

allotted a guarter at Patratu,

(e In their written statement the respondents have stated that

the epplicant is a quarrelsome lady, She had quarrelled and had misbshaved
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her superiors,as a result of which, she was earlier transferred on 24.,4.%2

*# to patratu but on her request , the saie order of transfer was cancelled
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by the competent authority . However, one [l.L Jandey, Khalasi helper, ﬁ
reported to the Senior Electric-al Foreman that he had been assaulted

as well as threatened by the applicant. Dn receipt of this complaint,

the Senior Electrical Foreman requsted the Senior Divisional Electrical

T —— o T A T e —

Engineer,Dhanbad to arrang e transfer of the petitioner to Patratu.

The impugned order of transfer has accordingly been issued, They have :1;1

I
also stated that the quarter No. 24-8 Type-II was orginally allotted ! f
|
in the name of her husband and she was required to vacate this on his |
death. She was allotted another gailway guarter to her entitlement but

she refused to vacate the quarter allotted to her husband . The respon-
dents have contended that the transfer is an incident of service and

an employee can be transferred from one place to another in exigency

-]

of sepvice and an order of transfer shall not normally be interfered

with unless the same is issued mala fide or is punitive in nature or

in violatinn of statutory rules.

Se I have heard the learned counsel for both the parties and

perused the record carefully.

6, It is,now, the settled position of law that an employee has
0T

no right to remain at any particular statinnd%r any length of time at o

particular station. The Supreme Court and the other Courts and Tribunals

have consistently taken the view that the transfer is an incident of

service and the Courts/Tribunals shall not normally interfere with the

same » While there are a large number of cases inwhich this principle has

been enunciated , it may not be out of place to mention a few, In the

s

case of Rajendra Roy Vs, Union cof India(AIR 1993 Supreme Court 1236), £
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the supreme Court held as follouws:-
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" 1t is tpue that the order of transfer often causes a lot of
difficulties and dislocation in the family set up of the concerned ||
employees but on that score the order of transfer is not liable

to be struck down. Unless such order is passed mala fide or in

violation of the rules of service and guidelines for transfer

without any proper justification, the Court and the Tribunal
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should not interfere with the order of transfer . In a transFErablé

post an order of transfer is a normal consequence and personal

Y T

difficulties are matters for consideration of the department .”

| Stals F . 1
12 In the case of Punjab Vs, Joginder Singh Phatt (AIR 1993 (sC)2486),

- __-l.-\..—.-.-—--—

the Supreme Court holding that it is entirely for the employer to decide
when and where and at what point of time a public cervant is transferred
from his peesent posting, recorded its disapproval of the Courts below

interfering with the order of transfer of public servant from one place to

another.

8. In the case of Shilpi Bose Vs, State of SBihar (1992 Supremne Court

Cases (L & S) 127) the Supreme Court has ruled that a Government Servant

holdin9 a transferable post has no vested right to remain posted at one

place or the other and an order of transfer issued by the compstent
authority does not violate any of his legal rights. Even if a transfer
order ic passed in violation of execubive instructicns or orders, the

courts ordinarily should not interfere with the order.

9. It is,therefore, clear that the Courts/Tribunal have limited
jurisdiction in interfering with the orders of tpansfer of the employees .
However, it is also clear that in case an order of transfer is malg fide
or punitive in nature or is in violation of statutory provisions, the
Courts/Tribunals cen interfere in impugned order of transfer.

i
10, - In the case before me, mala fide on the part of the respondent

| i
No.3 has been alleged, but the facts , on the basis of which the mala fide [

on the partluf respondent No«o 1. sought to be established , do not lay
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a firm founugation for inferring mala fide . In the case of Rajendra Roy

¥

(supra) it was held by the Supreme Courts

" It may not be always possible to establich malice in fact in

a straight cut manneérs In an appropriate case, it is possible

to draw reasonable inference of mala fide action from the
pleadings and antecedent facts and circum&tancesa But for such
inference there must be firm foundation of facté pleaded and
established. Such inference cannot be drawn on the basis n%

insinuation and vague suggestion.”
From the facts pleaded, I doO not find that thgre is any scope of
inferring that there was any mala fide on the part of respondent nNoeZ
1. 1t has,however, Peen admit ted by the respondents that the
basig of trané%ar of the applicant is a complaint from ons of her

colleagues that she agsaulted and t hreatened hEms A COPRY of the Senior,

Electrical Foreman's report dated 2&.6.1993baddre556d to the Senior

Divisional Electrical Engineer, Ohanbad was shown to me. I found thers—

from that the report indicates that the applicant and M.L Pandey were

fighting with and abusing each other . Thereafter, the applicant went to

the Police Station to file a report whersas Mm.L,Pandey went to the Rail-

way Hospital for treatment, It is,therefore, clear that both,the

.epplicant and M.L .Pendey ,wers guilty of misconduct and not the applicant

alone. 1 have not been informed as to what action heg been taken again-

st M.L Fandey. In any case the right course of action should have been

to initiate disciplinary proceeding s against the applicant and take

appropriate action on conclusion of proceedingse Instead of daing this, '

i e o

respondents chose to transfer the applicant to a distant place.The treni'

a greater
sfer of a widow with young children to a distant place is bound to have|
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penal effect than a penalty which could have been imposed on her for the

alleged misconduct . since no other ground for her transfer has been

| |
k

jndicated in the written st atement of the respondents, 1 cannot but
1
conclude that the transfer was penal in nature.

12, I lastly come to the aprgument of the applicant that she should

F
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not have been transferred in view of the protections provided by the L
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Railway Board in thelr circulars regarding the transfer of SC/ ST employees
This provision came under scrutiny of the Jodhpur Bench of the Tribunal

in the case of B. 3.,VErTE Vse Union of India (1994)(25 P..T.C.3'13} I qthEl

-

the relevant portion of the observation made by Jodhpur Bench in this

-

regard 2

" The constitutional history particularly providing reservation
under Article 16 and Diregctive Principles provided in Chapter
IV of the Constitution needs scrutiny. So far as the guestion
about the rights and privileges of the /ST is concerned, Ue
should not overlook the provisions of Article 16 but we should
also consider the provieions particularly ths Chapter IV af
the Constitution . Under Article 37 of the Constituticn, it
has been specifically nentioned that the provisions of Chapter
IV of the Constitution are fundamental in the governance
of the country. The very words " provisions are fundamental
in the governance of the country " lead us to consider that
they may be equated to same extent with the fundamental law
of the country and eny orders Or directions issued for the
‘r purpose of implementation of the fundamental lauw of the
' country cannot be equated with ordinary administrative
instructions but they stend on a higher pedestal than the
ordinary administrative jnstructions. Directions were issued
by the Railway Board on 14.1.1375 and we will have to examine
the nature of the directions { esuad. In thess directions nowh=
ere it has been mentioned that the persons of sCs/ STs should
not be transferred as far as practicable like the circular
relating to the spouses referred in the case of Union of India
Us. Sl.L.Abbas, on the countrary ,the directions are prohibitory
in nature , the relevant part of the directions reads as unders
" The Board have,therefcre, decided that the employees
belong to SCs and SIS should be transferred very rarely
znd for very strong reasons only."
Thus,it prohibits generel transfer or ordinary transfer.Thus,
there are two ingredients of these dipections, e 1s "very
rarely" and the second important ingredient prohibiting the
transfer is 'for very strong reasons only', Again we will have
to consider the word tonly? used in the last lipe. The word
tonly! directs that no transfer should be effected in any
case if both the ingredients are not fulfilled. Thus, it is
not only prohibitory in nature but it also issues a mandate _
Lf<:= to the subordinate officers not to transfer any sh/ ST erployees
againat thess dipections so issued .1t is not like an ordinary
guideline where ‘'if! and '‘buts' are there " '
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15, This issue also came up for consideration before Ernakulam :

Gench of the Tribunal in the case of T.Abdulkader Vs. Union OF India

(’lTJEM'j{Z? ReT.C.40), I quote the ralevant portion of the order: l
p

10,
well,viz. the transfer order is conkrary to the policy of the
Government of India. In a recent judgment in K.Ramachandran Vs. |
Director General,All India Radioc, New Delhi ( OA 1411 of 1993)
this Tribunal depetd with the case posing the following ,
questionss v |

s o T —

There is considerable force in the second contention as

pre—— S S

A question as to whether a scheduled Caste of ficial having
all India transfer liability 1s entitled to claim that he ]
shall be posted only to his home town or nearby places '
as far as practicable and that he shall not be trensferped

to a 'far-off! place' in the 1light of the declared policy

and programme of the Government to bring the members of

5C/ ST to the main strear arises for consideration in this
case."

The Tpibunal considered the issue at length and held as followss

1)

10. Thus, the officials belonging to 52/ ST communities have
gpecial privileges, protection and benefits even in rega

to posting and trensfers notwithstanding the decisions of

the Supreme Court in Gujarat State Eilectricity Board Vs,
Atmaram Sungonal Poshani, shilpi Bose Vs, State of Bihar and
Unicn of India Vs. N.P.ThOmas. These are cases of transfers
concerning officials belcnging other communities ,The

supreme Court did not examine the scope and application of
the Government of India circulars and Lﬂstructinns_rafarred
to above in these cases, NO decision of the Supreme Court
considering the application and gf fect of the above circulars
and instructions was brought to my notice, which will
mitigate sgainst the above proposition. Rence, I answer the
question passed in this case in the affirmative and in favour
of the SC/ ST Official.

Hence, it does not appear that the reason stated is bona
fide and the background of the order indicates that the
power of transfer is being abused by the Director General.
in B.Varedha Rao Vs. State of Karnataka, said 'Transfer is
alway s understood and construed as an incident of service...
It is no doubt true that if the pouer of trensfer is abused,
the exercise of power is vitiated,and the Court or the
Teibunal can quash it,"

14. In the case before me , the applicant is admittedly & member of

the Scheduled

Caste., In her case,therefore, the respondents should have

been more circumspect in issuing order of trenafer which,according to the

instructions of the Railway Board, can be issued only rarely and that also

for Very strong reasons. From the facts averred , 1 find that an order was

jegued esarlier also transferring the applicant from Chopan to patratu
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but the samé‘mas later uithdrauﬁ. che has,now, again been tpan sferred to

patratu-on the basis of a complaint made by one M.L ,fandeye The subject

maﬁtnr\nf the complaint is not such as would necessarily require the

t ransfer of the applimaﬁt to another station. It could as wBll heve ‘been

dealt with under the nnrmal disciplinary rules . ;uch transfer can hardly

be classified as oOne in the exigency of service and in public intefest .

This,coupled with fact that the applicant had in the recent past lost her

g S ——————— S—————

husband and ,therefore, would naturally be in' disturbed emotiopal condition,

impels me to interfere in the order of t;ansfer, though the same 1s stated
to have been issued 1n sdministrative interest.

In view of the foregoing, the impugned order dated 10.7.1993 is
sgt aside . The respondents shall,however, be at liberty to prmcaeﬁ

departmentally against the épplicant fer any misconduct which she may have

committed ,in accordence with laws

~ No order as to costse

Dated 0 é,‘ (0 ,1994., | Member—A

(SeMe)
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