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CENTRAL ADMINISTRATIVE TRIBUINAL,ALLAHABAD BENCH
ALLAHABAD

Dated: This the 9_59”\ day of November 1996

Hontble Mr. T. L. Verma JM

CORAM :
Hon'ble Mr. D.S.Baweja AM

»

-._._.-.".

ORIGINAL APPLICATICN NO. 1135 Of 1993

Nsgendra Bahadur $/0 Sada Brij,

_ _Jﬂt-_-mm_‘_______w‘_______ e o e

R/O 108/C 10th Avenue,Loco Colony,
Allahabad. = = = = = = = = = = = = = Applicant

Cc/A Sri Sudhir Agrawal
VERSUS |

Y o 1. Union of India through Secretary,
Ministry of Railways, |
New Delhi. |

5, Divisional Electrical Engineer,

SRS TSR, DRSS

Rolling Stock Operation,

Northern Railway, Allahabad
N el e e Respondents

C/R Sri Prashant Mahatur

ORDER

..l-h-&'r—-\-q.-

Eg'ﬂnn’§lg Mr. T. L., VE;@Q JM

B

:f This application was filed under section

-
e

3?; 19 of the Administrative Tribunals Act, 1985 for

~
RS

'4}{ quashing the order dated 21.7.1993, whereby the

ff applic.nt had been removed from service and for

I
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;
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issuing direction to the respondents to reinstate
the applicant in service and treat him to be in
continuous service for all practical purposes with

all consequential benefits.

2 The applicant at the relevant time was i
posted as Asstt:ELectrical Driver under CT.E.0/R.SLO%
Allahabad. He is alleged to have stopped train movement i
at Allahabad including the trains carrying essential {
commodities and passengers o2n 17.7.1993. He isiﬁfigged

to have mobilised! his co-workers for the disrupti Ve
work so as to paralyse running of trains and therelqyﬁg 5
indulged in activities prejudicial to the interest of |
railway administration and to the general public.

3. The services of the applicant were aﬂggﬁaﬁﬁéJ
Wiy without holding inguiry on the above allegations,

It is stated that due to fear of harassment and physical

intimidation of the witnesses, holding of disciplinary

proceedings was not reasonably practicable,

4, The applicant moved this a pplication without
filing departmental appeal challenging the punishment

on him. For the reasons stated in our orderd ated
18.8.1994, application was admitted notwithstanding

the fact that alternative departmental remedy was not |
exhausted. The applicant, however, filed a departmental }
appeal during the pendency of this case and the appeal

so filed hag been rejected by the Appellate authority. :

S, The impugned order has been assailed on the

ground that the same is illegal, arbitrary, without

S — T

jurisdiction and against the principles of natural

justice., It is stated that in identical circumstacnes,
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il

BY Hon'ble Mr. T. L. Verms

This applicatiqn was filﬁg u:ff
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the disciplinary authority passed removal order dated
21.7.1993 on identical allegation against Gyanji Pandey,
Assistant Electircal driver, Northern Eailway,Allahabad.i
He had also filed an application before this Tribunal
on 28.7.1993. He also filed azpeal before the authority
concerned on identical groundsi%aken by the applicant
in his appeal. The appellate authority had issued
order on 21.7.1994 re-appointing the said Gyanji Pandey,f
the Asstt:Electrical driver. The apgplicant , who is i

similarly situatejhas been denied the similar benefits

and has thus been arbitrarily discriminated.

6. The respondents have appeard and resisted

the claim of the applicant. In the written statement
filed on behalf of the respgondents, it has been stated
that the departmental authority after e xamining the re-
levant report submitted by the concerned authority came
to the conclusion that it was not reasonably practicable'
to hold enquiry in the case and accordingly passed the
impugned order of removal of the agplicsnt from service .
under Rule 14(2) of D. A. & R. rules as in the opinion

of the disciplinary authority, retention of the applicant

in thermilway service was not considered desirable in

public interest,.

1A We have heard the learnedc ounsel for both

the parties and perused ther ecords. i

8., The seneral rule is that no employee shall t
be punished without issuing memorandum of charges and ;
without giving an opportunity Af todefend himself. In |
cases, where major punishment is proposed to be imposed, E
disciplinary proceedlng;)as fovided under Rule 9 of
D.A.& R rulesjis to be ’G‘&d There is, however, an

in Rule 14

exception to the general rule as contained
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of the DA, & R rules. Sub rule 2 of Rule 14 provices

that -

v Notwithstending enything comteined in
Rules 9 to 13:m=

dhere the disciplinery euthority is

sutisfied , ‘or reaons to be recorded

by it in writing, thet it is not
reasonsblely practiceble to hold
on inquiry in the menner proviced

in these rules; or

The Discipoinary <uthority may cons-
jder the circumsténces of The cdse€
.nd maeke such orders thereon =s it
deems fit thdt cisciplinery proceec-
inc should not be dispensed with

lightly or arbitrerily. It hes been

{

|

|
|
i
!
|

I
|
observed by the Hon'ble Supreme cou_:ﬂ

in Tulsi Rem Petel's case reported

in AIR 1985 (SC) p=ge l4l,

The said decision further provides thet

the <« atisfaction of the disciplinery euthority; that hﬂl

ing of disciplinsry proced ings wes not €esonably pra |
P

cable, should be based on ertain objective facts. It has

L. "I i

al-so been held thet reasons for such satis f_fa;at;i;_’éa;s;;. *i-a ould | |

be besed onartain objective fects, It hds also bee

held thet reasons for such atisfaction shaulql %&' r«:,
.unicé“ted to the emplaye but» b@hﬁﬁame sho@;’,h 4,,r1f_‘_r =
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finc thet the competent authority has no} r €corded gao
reasons seperetely in -ddition to the reasons given in |
the impugned order, There <re, however, reports, which

indicate thet on 17.7.1993 us many as eight trains were

9
detained on aeccount of Elec'trical'[.ﬂco itetion,which

d-
started ubout 9.00 hours due to the dlspute between
Assistent Lriver end Ticket Collectors. In the resport

submitted by CEFO, it hes been statec thet while meking

report cgainst the applicont and othérs for their perti-

cipation in the cgitetion, he sked for the nsmes of the

wit nesses from the stuff available, but every body refuse
to be 4@ wintess cgainst thespplicant stating that he is |

& notorious men ¢nc cen assault eny of them. Thére is

.1so enother report submitted by Sri G.S. Chauhan, asstts

Electrical Engineer, In this report «lso, it has been

’.

1

stated that the pirsons exsmined ty him declined to ii

P _,#
|

give evidence cue to feavof the applicant. The competert

| - suthority hes not recorded sepcrate orcer, givng his
e .
¥ %
; “ LA reosons for not holding inquiry cfter consi:ering the- * -

abadereports. There is nothing in ’the f-lj_e alSn that"_“' ey

C il
the decision not to hnla enquiry wes based onj::.he <bo _,-'
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without holcing inguiry unter article 311 (2),
of the Gonstitution of India. The dismisscel order

was passed on the allegation thot the appellamt was

ingtigeting his fellow Police Officgals tociuse

indiscipline, show insubordinstion <nd exhibit

P ey

dis-loyalty ; thet he was, meeting other police

officials and inducing them to stand against ‘heir !

senior Officers and was thus sprecding discontemment,

. il —

hatred and dis-setisfection émong his fellow police
.ar officials and thet he betrayed leck of sense of

disciprine, which was highly unbecoming of a Member

T S e

ey | of police force expect¢d to meirtain low and order.
X i T & |
£ : The Hon'ble Supreme court, while allowing the appg‘%k

LR
¥ ..P.F

held thet



concerned authority. when the satisfaction
of the concerned authority is questioned in
a court of law, it is incumbent on those

who support the order to show that the satisé
faction is based on certain objective facts é
and is not the ou‘come of the whim or f
caprice of the concerned officer. In the

instant case it was a lleged that the delin-

quent police officer instead of replying
to the ehow cause notices, instigated his i
fellow police officials to disobey the
superiors, It was also alleged that he

threw threats to beat up tne wiatnesses

and the Enquiry “fficer. If any departmental
enquiry was held against him, §o particulars
were given, It was not shown on what materia{
the concerned authority c ame to the con-
clusion that the the delinguent had thrown
threats, The satisfaction of the concerned
authority was found to be based on the

ground that the delinquent was instigating
his collegues and was holding meetings with
other plice officiels with a view to spread-
ing hatred and dissatisfaction ¢ owards his
superiors. It was not shown that the conerne%
authority had verified the correctness of
the information leading to the said allega- |
tion, Therefore, it could not be said that
the subjective satisfaction of departmental i'
enquiry against the delinguent wss fortified 3
by independent material. Thus the order of |
dismissal passed against the delinquent wouldé

! t
not be sustainable, ® ;
t




P wes ga‘sae( in support of the 5atisfa&ieﬁ€f t’;i're aoncmnﬂl
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A ploin reacing of the observsetion of the Hpon'ble SupremL
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Court extracted abo e make it cbsolutely clear thet thei
cdecision of dispensing with the disciplinery inquiry i
should not be based onwhims awd ceprice of the concerned

Officer. It should be besed on objective meterial. |

Reasons for dispéensing with the depcrtmentel enquiry

4s given in Lhe impugned order is (a) fear_ of harosment

end (b) posscible physical inmtimidetion of the witné55954

). 6 We have perused thereports, which poss-
ibly <re the busis of thedbo¥e conclusion of the com=- |
petent athority e¢ncd we find that neither the C.E.F.O. |
no the Assistcnt Eleciricel Engineeér hos given the
nemes of the persons, who -re allegec to heare beenp

also d@d not ¢ive sny instdnce
excpmined by them. The reports/@f the < pplicants heving
indulged in activities ¢s may heve caused fear or .
apprehension of ossault on the witpnesses or Officers ;
of the milways, ltf;:;— enquiry wss held . Thé reports

which cre the basis of the decision -re <bsolutely
vague <nd genercl . Qukg csttention was not drewn to sy |
other matericl existing on the dete of impugned order
in support of the cllegetions that the dapplicent head :

held out threats that he or his compenion will not alluﬂél_
the disciplinery proceecings to be held or that they J

would not hesit ste to ccuse physicel injury to the

wit nesses as well s to the Enquiry Ufficer, if eny

attempt is ma e to hold the depurtmental enquiry. 115

| p——— =
———)

was obligetory on the pdrtof the responcents to dﬁ;ﬁsﬁlnsj {

msteriul ineristance on the date the imp@na@@der wa&i

’!

AT




= 27 - |

Supra Clause B of ond proviso of Apticle 311(2) can be

only when the authority is satisfied from the

before him that it is not reasnonably

materials placed

practicable to hold the departmental enquiry.
' i

On the basis of the materials before us,

1l.
dispensing with the enquir

we are catisfied that y is

not justified, hgﬂthﬁfwﬁtwrieiﬁuﬁﬁrrﬂﬂﬁfﬁ. This applica-
tion. s 7, therefore, deserves to bea llowed On this short

ground ‘alone .

t,we allow this application,

in the pesul
3 removing the applicant

12.

set aside the order dated O o 7 L
direct the r espondents that the applicant

from service and
should be reinstated 1n service with a1l montary benefits

e to him from the date

as to pay and allowances availabl

”1F of removal from cervice., It would, however,

if it 1is

pe open to
so advised notwithstanding the

the department,
1apse of time to proceed with the disciplinary proceedings’

ipitiated against yhe applicant.
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