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(Reserved)

CENTRAL ADMINISTRATIVE RRIBUMAL
m_“m- e ——

ALLAHABAD BENCH, ALLAHABAD

Allahabad this the [Z/X__ day of _Ap~{ 2001

- CORAM :- Hon'ble Mr., Justice R.R.K. Trivedi, V.C.

Hon'ble Mr. S. Biswas Member=- Ae
—M
Orginal AEElicationlyb. 1107 of 1993

Padam Kant Malviya S/o Sri Jawahar Lal Malviya

R/o vill, & Post Kotwa, Distt., Allahabad.

6000 cse .Applicant .

unsel for the applicant := Sri K.S. Saxena
VST FRESRURS

1. The Union of India through the General Manager,

Northern Railway, Baroda House, New Delhi.

2. The Divisional Rly, Mamager, Northern Rallway,
Allahabad.

3. The Divisional Personnel Officer, N, Rly,
DRM OffiCE' hllahabad.

4. Sri L.P. Agrawal, Head Clerk, Mechenicdl Branch,

DRM Office, Northern Rly. Allahabad.

t0cs0ssasae .RespondentS.

Counsel for the respondentss:= Sri K.N. Katiyar
Sri S.N. Gallr.

ORDER
(By Hon'ble Mr, s. Biswas, Member- A)
By this application under section 19 of the
Administrative Tribunal's Act, 1985, the applicant has
sought the following reliefsg—
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1) That direction be given to the respondents to
either reverse the officiating promotion of
respondent No. 4 from 16,09.84 to 24.08.86

and dis=allow his pay fixation in the gr. of Head
Clerk w.e.f 25.08.86 or the applicmt®'s pay be fixed
at par with the respondent No. 4 who is his junior
w.e.f 25,08.86,

2% The applicant is al) Railway employee and in that
capacity he was promoted as Head ¥lerk in the scale of
Rse. 1400-2300 in the Mechenical Branch of Northern Rly.
Allahabad w.e.f 25.08.86., Immmdiately before that he was
a senior clerk in the scale of Rs. 1200-2040 (RPS).
Sri L.P. Agarwal (respondent No. 4) is his junior in the
senlority list was also promoted from the Gr. of senior
clerk to Head Clerk on the same date (25.08.86). The
seniority list of H., Cs annexed as annexure- 2 in this
behalf would show that the applicant's position is 99 and
depicted
respondent 4's position is/ a® 103 there. An anomaly
cropped up at the time of fixation of the pay of Respondeht
No. 4 visa=vis the applicant.il as much as on 25.08.86
when both were wrongky promoged. The pay of the respondent
No 4 was fixed at Rs, 1480/- i.e. two increments higher
than Rs. 1400, where the applicanﬁrhis senior was fixed.
This could be %ﬁorted out with refgrence to R 1316 (IRII)
which is equivalent to FR 22 C, bu£i;;; done., It has beam
further clarified by the applicant that as the respondent
No., 4 while working a, senior clerk in the Mechenical Besnch
for about two years from 16.09.84 to 24 .08.86 he was
illegally permitted to officiate as H.C. Before the'f_
regularisation, the officiating pay bendfit accruéE;:;dqhxht
considered in fixing his pay in thﬁﬂgggt of Head Clerk.

ké;gg-
This the applicant did not gety ougl& he was senior and

he was not permitted to officiate like Respondent No. 4

earlier, The applicant further pointed out that by
: 4

s 4j3,¢ﬁfﬂ“'cnnﬁhﬁnhgﬁthe respondet/for more than four months in
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adhoc charge, éhe provision,of Rule 319 (e) of R.EM Vol,
Voot

I (1990) were eirculated in the case, The respondent No.4
continued to ofgg;iate in the short term vacancy for two
Years giving rise to the anomaly. The respondents being
reluctant to set it right despite repeated representations
by the applicant , the 0.A was filed . His latest
representation dt. 24,01,92 (annexure- A-I) is pending
for disposal by the respondents. The applicant has
impugned the letter dt. 01,01,92, whereby the respondentg
has informed the applicant that his case did not céme
within the purview of the provision of Rule 1316, Though
statedly by the applicant, it was relevant for gﬂ:t;;é

the anomoly, by giving him equal fixation benefit,

3. The respondents disputed the claim of the applicant
inter-alias stating :-

i) That the emse application suffered from

limitation

ii) That the pay of the respondent No. 4 was fixed
on the basis of his efficiating pay and allowances in the
Gr. of Head Clerk from 16.09.84 to 24.08.86 immediately
before his regularisation on 25.,08.86 alongwith the
applicant. The pay of respondent No. 4 was fixed at Rs.
1440/~ not at Rs., 1480/~ as alleged in the 0.A and the
respondent No. 4 was admittedly holding the post of Head

| Clerk during this short period of less than two years on

purely adhoc basis but even than he became eligible for
for one increment which has contributed to the difference
oA,
in fixation. Such a fixation consequent ~' @€ increment
accru&fﬁto the respondent No.4 who was officiating in
S i :
temporary post, does not attract the provision of Rule 1316,

4, The respondents have further contended that the
applicant was at the material time posted as Sendor Clerk
in control office. The respondent No. 4 was working as

Senior Clerk in mechenical Branch where a temporary

g e e e T — oo e i . =
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vacancy arose in the post of Head Clerk and respondefnt

No. 4 being available there,was permitted to officiate
with the facility of drawing officiating pay in the said
vacant post temporarily on adhoc basis for which he had
also became eligible to draw one increment as a Head Clerk
as per Rules. The applicant could not be asked to officiate
there as he was working in as senior clerk in different
o5 office,

Se Respondent No. 4 also filed separate CA stating
inter-alia that the applicant as Senior Clerk was posted
in Store Office when a vacancy in the Grade of Head Clerk
5 arose in the Mechenical Branch where the respondent No.
4 was senior most to be eligible for non-selection
officiating facility and drew one increment which has
given to him#the present benefit of higher fixation as per
rules, The applicant was admittedly posted to Mechenical
3 Braneh on 06.03,87 after promotion as Head Clerk. That he
had been working in the different Branch when the
officiating assignment was given to respondent No, 4 was
kept m by the applicant. The respondent No. 4 was
working in the Mechenical Branch since 06.09.84, He also
raised the objection that the claim of the applicant is

barred by limitation.

6. Heard the rival counseld and have gone through the
records both on material facts and law points,

Te Whether the application is barred by limitation or

: | not was taken up at the time of initial pleadings. The
delay was condoned on 16,08,.,96 at the tdme of initial
pPleadings on the 0.A.

8. The applicant has tried to make out his case by
— o b 4+~—"  relying on the facts %hat his position in the seniority
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1 Cle twhwhich both the applicant and
hrespandent Ho. 4 have been promotm showed the applicant
at Sl. No. 99 and the respondent No., 4 at Sl. No. 103,
The posit_ion they held in the seniority list of Senior
Clerks im not available for perusal. Though the respondents |
have not controverted the seniority of the applicant at
any level, the question of the applicant doing better at
the time of refularisation is not free from g?ui;t. Both

sides have kept silent over it.

9, The applicant did not denyé& that at the material
time when the conténgency of filling up a vacancy of a
Head merkis' Post ar{s@wg in the Mechenical Branch, which
is provided to be filed as per Rule 319 by the senior most
or suitable person or the immediate junior grade of that

Branch. the applicant was been posted in a differeng

He w385 a
branc:h,a-eﬁ Senior Clerk in control office. The respondents

have disputed the claim of the applicant mainly on this
ground taking shelter of the provisions of Rule 319 o~{
C%t the respondent No 4's promotion against temporary

¢ O
vacancy was not contested by the applicant in time., we

have had a look in to the provisions of this Rule,The

relevant extract thereof is reproduced below 3=

" In case of administrative convenience which

should be recorded in writing the competent authority
cunsider; it necessary to appoint a Rly. servant q_t__h__e-_z.:
than the senior most suitable Rly. servant to
officiate purely in an adhoc capacity in a short

term vacancy not exceeding two months as a rule

and four months in any case. This will however, not
give the junior railway servant a advantage. not
otherwise due to him * j

10. In our view, though the respondents has not
controverted the allegation that respondent No. 4 continued

after anﬂ adhoc employment for a longer period than it

3 e i i i i A — - . - e FP— ——— = & - - - - - - - ——— -
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it Permissi plﬂb‘e aré not able to accept the ples

itaelf 1s an adquate ground to mﬁh*p}ywu}j

the appointment of the respondent No.4. The rule shows

(¥ -
that one who is not senior could be pe¥ given appointment

against temporary-vacancy on adhoc basis by a competent
authority, It is a different thing that he continued

in the exgency of works beyond four months due to inept
oversight of the Oofficial respondenk. That could be

no legal basis for overlooking the fact$ that the
reéspondent No. 4 earned an increment at the adhoc phst
ds permissible after one Year of service and the
respondent before regularisation served asS Head Clerk o n
little less than two Years but validty managed to earn
one Increment in the grade before his regularisation
alongwith the applicant took place on 25,08.86, The
applicant has not impugned the order of adhoc appointment
(Lf the respondent No, 4 either in the relief or not at

any appropriate time earlier,

11, Thhrreliefa.are multiple but sought in - ° ‘if not
this, why not that = fashion, keflecting tobthes look. =00
of cofidance in either of them, Going through the
submissions of the applicant, we further notice that his
junior in the H.c's senilority list was promoted as H,.C on
adhoc basis in 1984 as per rules 319, Both were thereafter,
regularly promoted on 25.08.88. The régularisation aﬁ a
late date does not effect the fact that the respondent No,
4 haqg fortuitionly thoughd but with competent authorit%f's
order as per rule » had put in about two Years adhoe

service making him eligible for an aéhau increment in the
Same grade due to his adhoc service even before reguiarisa-
tion. The Govt, of India has clarified the contingency of
such promotion in the light of stepping up of pay of
senioér at par with junior 4in the back ground of junior
drawing higher Pay etc. The issue and the decision

(Bd*'s letter No. PC/PP1 OT 18.09.65 pe 60/PP/dt. 19,03.66)

are reproduced below -

————
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- Point : Clarifdcation
M

Whether it would be The benifit of steppihg up
admissible to step up the Of pay of senior employee
Pay of a senior railway can be given except in a
servant in terms of R/316 case where a junior gets

1€ the promotion of the junior 2 éortuitd!jg promotidon,

Servant is in a lien/ short term The Pay so stepped
vacancy. will not be reduced (i) at

the time of reversion of

the junior employee nor will
it be stepped Up again
when the junior is
-;epromoted.

12, In this case, as noticed earlier, the promotion of

@ junior posted in a different branch was a conscious
decision but he fdrtuitaﬂgﬁly continued there for over

One year earning an increment, which is not liable to be
cut as per the above decision of the Railway Board. Both

the applicant ang the respondent No. 4 got regular promotion
Oon 25.08.86 giving ride to the issue of anomaly in pay

the same should be dealt with, It was held by them that
when the junior is pramoted.”ﬁgre he is being regulary
f'ﬁ.n_ ~ .-4-45D't-§. ‘54‘—&”-5', Saon -5
promtedjtﬁﬁsmuajﬁ -out by this decision. The applicant
¢ "
him-self fajileg to contest the adhoc promothon of his
Junior at appropriate timgf +hereby forf}t;ng his

ke cens
further legal remedy. The applicant's pay'dzgiégat?bém?}”

stepped up. we do not see any reason to interfere with
N PR A
this decision at this belateqg aﬁagej;gégﬁ must have decided
-3

Or sealed the fafe of ny ‘su rsons © are not in

e}""') No Ltl.-jn.t &M?ﬂ'mﬂﬂlﬂﬁ mwﬁuﬁh oy

the array . The 0.a is dismissed on merits’, e

£

13, There will no order as to costs,

S'@mh Q_//%
Member- 2, Vice=Chairman.

/Anand/



