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RESERVED
ADMINISTRAT I Vg TRIBUNAL, ALLAHABAD
ADDITIONAL BENCH AT ALLAHABAD

IN THE CENTRAL

Hon'ble Mr, S, Das Gupta, A, M,

Hon'hle M, T.L. Verma, Jo M,

Lakshman singh S0n-of Sri pyr

31’! Singh’
C/© Hari Bhajan Singh

»Bhogal kngineering Works,

. Garakhpur.
(By sri Bashist Téﬁri, Advogate)

Station Road, Golghar

® ¢ « o o Applicant

Versug
1a Union of Indi g through the General Manager
NnE-RlY-I Gorakhpur
2, Deputy Chies Electrica] Engineer Workshop
N.E.Rly., Gorakhpur
3. Chief Edctricy) Engineer, N E,Rly, ,
Gorakhpur,
4, Genera) Manager (p)
Ndﬁual}f.' Gorikhpur
(sri p,¢

¢ Saxeng, Advocate)
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This application has been fileg under sectlgnaii'f
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Of the administrative Iripunals Act, 1985 seeking

a direction to the res;ondents to Pay [ensionary henefite

to the applicant treating him as having sup€rannugted on
J=5 0] with salary for the intervening period since
23-12-1982. He has also sought a direction to declare
Rule 2014 (2) of the Halliway Establishment Coge Vol,I1

ds unconstiiutional and ultra vires,

25 According to the facts averred in the (a
the applicant was working as Fitter to which post

he waé premoted in 1970, ¢n 10-6-1982, the Ueputy
Chief Electrical Engineer, wOrksinop v, E, Hailway,
Gﬁrakhpur lssued a major penally charge memo under
fule 9 of the Rallwey sServgnts ulsclpline and Appeal,
HRules, 1968 (UDAR for short) %ﬁﬁﬁgusence from duty from
1=2-1682 to 2-3.1952 W1thout any application for leave
and also allEqEﬁ'that the applicant was abscogfinding
from duty since 1-5=-1982, An inguiry into charges was
held exparte and after considering the report of the
inguiry, the bepuly Chief Elecrrical Engineer imposegq
a penaltly 6f removal fronm sérvice by an order dated
23-12-1982 retrospectively w,e.f, 30-9-1982. The ﬂ@‘r
applicant Ly letter dateq 12-11-1990 wee requested for

coplies of the relevant documents which were civen to hin

on 13.12-1990. a copy of the inguiry report wes, howeuen,

not received and on further representation, dateq

supplied to himp, Thereafter on 13-2-1991, the a pllcant

submltt9d appeal to the Chief Electrlcal EﬂglnEer
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to his workes Place and a copy was pasted on the notice
board in presence of two witnesses, 1In the same mannerl
the Inquiry Officer dlso sent the notices of the datesg
fixed for inquiry to the applicant at hig home address
under the registered post and the;e letters were returned
with the remark that the addressee had left for 4 foreign
country, Two copies of these notices were sent to the
wWork®s place of the applicant and the COopy of the sge

Was also pasted gt _the notice board in presence of the
witnesses, As the applicant did not sttend the inquiry
ofL the datesg fixed, the Inquiry Officer proceeded

éxparte and on the basis of the inquiry report, the
disciplinary authority imposed the penalty of removgal
from service, A copy of thﬁ( ﬂg plingry authority was
also sent to the applicant under registered post at hig
home address and the samé again was returned by the
postal authorities with the remark that the addresgee

had left for foreign country, A copy of the order was
sent to the workes place of the applicant and the same

Was also pasted on the notice board,

B, The respondents have further stated that an
undated application was recelved for extension of legve
w.e, f, 1-.6.1982 to 1-9-1982, However, thig application
creagted doupts regarding the location of his presence
and genuineness of his signature, 1In any case, during

Ceudy
thekperfzd of 8 years of absence, M, no

further communication was received from the applicant,
The respondents have further stated that aaauéﬁnggsenca
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from duty is s seriouys mEsconduct;
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6, The applicant has filed a rejoinder affidavit

in which he has contended that no notice of any kind

Was received by himfrom the Railway Administration, angd
that he was always available at his residence and had
never gone abroad, He has alleged that it would appear
that the postal authority wag interested in some manner
to act adverse to the interegt of the applicant in
collusion with some other Persons and that is why alj

the letters sent to him were returned to hip undelivered,

7~ We have heard learned counsel for the parties and

perused the record carefully,

8¢ Apart from the grounds already taken in the Op
the learned counsel for the applicant also emphasied
that as the impugned order is purported to have
retrospective effect, the order of the di sciplinary

authority is bad in law,

g, From the averments, it ig clear that the applicant
had not peen attending duties since 1-5-1982, The
explanation of the applicant is that he had fallen

sick and, therefore, sent the application for sanction
and later from ].5-.1982 to 31-5-1982 and again from
1-6.1982 to 1.9-1982 and this fact was acknowledge by
the Inquiry Officer in his report, He has further
stated that ti]) 1%90 he was suffering from certain
serious disease and, therefore, could not report for

duty

10. At the outget it needls to be stated that the
application is prima facie time~barred, The impugned
order of disciplinary authority was passed in 1982,
whereas this application was filed only on 21.7-1993,
The learned counsel for the applicant pleaded that
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the order dategd 1-7-1991 passed on his appeal and

also the order dared 10-12~1991 passed on hisg subsequent
representation to the General Manager woulg give a fregh
Cause of action to the applicant, Rule 20 of the Railway
Seryants (Discipline and Appeal) Rules, 196g (hereinafter
referred to 3s DAR for short) specifically stateg that

A0 appeal againgt the order of the disciplinary aut hority
shall be entertained unless such appal is preferred within
@ perifod of 45 days from the date on which 3 Copy of the
order appealled against is delivered to the applicant,

It is further also provided that the appellate authority
may entertain appeal after the expiry of the said period
if it iskatisfied thyt the appellanthad sufficient cause

for not preferring the appeal in time,

1l, Admittedly, the éppeal was filed by the applicant
more than 8 years after the order ofthe disciplinary
authority wag issued, The appeal was, therefore, whol 1y
time barred and could have not been edtertained by the
appellate authority unless it was saltisfied that the

applicant had sufficient cause for not preferring

appeal in time, It ig the case of th%hrespondents that
the applicant was absenting dgard and in aj]
PTobability  he had left for a fngéign countxy, Thig
also was,grfinding of the Inquiry Officer based on which
the disciplingry authority had passed its order, It
cannot therefore, be stateq that the appel]ate authori ty
Was salisfied that there wWas sufficient reason for the
appellant for hot filing the appeal in time, 1In that
view of the matter, the appellate authority had no
jurisdiction to tske cogni zance of the appeal nor to pass

afly order thereon, The order dated 10-12-199) 1:,therofﬂre,
wholly violative of the provision of Rule 20 of the DAR

m/q‘fmd as such non egt,
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124 Subsequent representations preferred by the
applicant again to the General Manager does not indicat
that he was invoking revisional jurisdiction of the
reviewing authority, In any case the representation was
also wholly time barred and any order passed thereon
again cannot, therefore, give any fresh cause of

action to the applicant,

13, In view of the foregoing the present application
is wholly time barred and we see no reason to interfere,
Even otherwise we have seen from the records that even
on merit there is no regson even to interfere, We

have carefully seen thq@arious documents and there sre
seme strong reasons to presume that the applicant was
not available at his residential address at the time
when the disciplinary action was initiated against him,
The attempt made by the applicant in the rejoinder
affidavit to suggest that the postal authority had acted
against his interest in collusion with some unknown
persons in returning the letters addressed to him as
undelivef;)is wholly without gny foundation, Learnea
counsel for the applicant sought reliance on the decision
of the Hon'ble Supreme Court in the case of Dr, Ramesh
Chandra Tyagi Vs, UCI and Ors, 1994 SCC (L&S) 562, to
contend that there was no proper service either of
charge sheet or the notices issued py the Inqguiry
Officer or the final order of the disciplinary authority,
In th’ifbase the Hon'ble Supreme Court had helg thgat
there was no proper service of the chate sheet on the
appellant although it was claimed that the same was
served on him but the same was refused and returned

with the endorsement ®left®, We have carefully

perused the facts and ¢lrcumstances of the case;
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The circumstances in which the Hon'ple Supreme Court
came to the aforesaid conclusion are quite different

from the circumstances of the present case,

14, Learned counsel for the applicant zlso sought
reliance of the case of Govind Prasad Vs, R,G, Prasad
& Ors, 1994 sCC (L&sj 979 in support of hig contention
that there cannot pe 3 relrospective operatiion of an
order of the disciplinary authority, We have already
noticeithat the disciplinary authority*'s order was
pPasseéd on 23.12-1982 by which the applicant was removed
from service retrospectively w,e,f, from 30-9-1982, We
s€e Nno reason to‘examine the validity or otherwise

of this orde€(- {n the context of its retrospEGtiye
Operation, since, ag we have already stated, the

present OA is wholly barred by limitation,

14, In view of the toregaing, this application is

dismissed, The parties shall, however, bear their

. Mﬁ

Meﬁber (J) Member (A)"

own costsgs,



