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Jagdish Narain Awasthi
S/o Shri Raja Ram Awasthi,
R/o vill & Post-Selhupur,
Distt-Kanpur ODehat,

(Sri Rakzgh Verma, Advocate)
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Versus

1. Union of India through

Secretary fMinistry of Communication,

New Delhi,
2 The Superintendent of Post uffices,

Kenpur (M) Division, Kanpur-i,
3. The Chiaf Post [Master General,

Kanpuf,
(Km, Sadhpa Srivastava, Advocate)

e s o » o ofi@Spondents

By Hon'ble e, S, Dayal, A.M,

This application has been filed under Section 19
of the Administrative Tribunals Act, 1985 for setting aside
the order dated 11-2-1993 by which services of the applicaf

had besn terminated by the respondent no.,2, The further
direction has been sought to the raapundant no.,2 and 3

to reinstate the applicant on the post of EDBPH, Selhupur,
district Kanpur Dehat with all consequential benefits,

Ze The case of the applicant is that he was sslectsd

(lnn the vacant post of EDBPM, Selhupur, district Kanpur
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on regular basis, The applicant claims that he was found
the most suitable candidate, It is claimed that Gram
pradhan Selhupur had made a complaint to the respondent
no,3 challenging the appointment of the applicant on
the post of EDBPM, The complainant claimed that Sri
Shiv . Chand Tewari should have been appointed instead
of the applicant, It is pucther claimed by the applicant
that Shiv Chand® Teuari was also a candidate sponsored
by the Employment Exchange whose candidature was
cons idered by the respondents but he was not appointed
as he was not found fit fPor the post. The applicant
claims that on the basis of the complaint, the respondent
no.,3 directad the respondent no,2 to terminate the
servicas of the applicant unuer Section 6 of the EDA
Rulss, 1964, He mentions tnat no show cause notice was

jssyed to him before terminating his services,

3. Arguments of Sri Rakesh Verma, counsel for the
applicant and Km, Sadhna Srivastava, counsel for the
respondents have been heard, The learnsd counsel for

the applicant has contended that cancellation of appointmen
under Rule 6 was made by the respondent no,2 in pursuance
of the instructions given to him by respondent no,3, This
is contrary to law, He places reliance on the order of

the Tribunal passed in OA No,1062/1992 dated 13-9-86,

There is reference to & Full Bench decision of the Tribunal
in the case of Ambuzakshi vs, UGI & Ors in OA No,57/1991
that Rule 16 of the EDA(Conduct and Service) Rules
conferring power of revisw does not confer any powel

upon the departmental authority to review the order of
appointment passed by the lower authority under Rule 3,

In this conteat the order passed by the Dir;ntnr General
Postal Saruicaa directing the termination of services

of the applicant by reviswing.his appointment was helad

Qltn be without jurisdiction, Learned counsel For the
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applicant has also relied upon a Full Bench judgement
of this Tribunal in Tilakdhari Yadav Us, UUI & Ors in
! OA No,910/ 1994 dated 9-7-1397 in which the question of
lav was a&s follous -
"dhathér Rule &6 of Posts and Telsgraphs Extra-
Department Agents (Conduct and Service, Rules,
1964 conferred a power on the appointing authority
or any authority, superior to the appointing
authority to cancel the appointment of an Extra

Departmental Agent who has been appointed on a

(

regular basis in accordance with rules for reasons
other than unsatisfactory service or for
administrative rsasons unconnected with conduct
of the appointee without giving him an opportunity
to show cause?’ |
And it was held by the Tribunal that :-
aRule 6 of Posts and Telegraphs Extra-Departmental
Agents (Conduct and Service) Rules, 1364 does not
confer a power on the appointing authority or any
o | authority, superior to the appointing authority to
cancel ths appointment of an Extra-Departmental
Agent who has been appointed un a regular basis in
accordance with rules for reasons other than
unsatisfactory service or fof administrative reasons
unconnected with conduct of the appointse, without
giving him an opportunity to shou cause,”
4o We have perused the order of termination of the
L applicant which appears to be an order s implicitor as
no referaence has been made to any order of higher
authorities, The respondents in their counter affidavit
have mentioned that the case of the review by the Post
=8 master General, Kanpurl in pursuance of the instructions

q&ff Director General of Pust No.43/83/80-PN dated 4-11-1380
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in which it was decided that Regional Oirsctor should

carry out a scrutiny of 8% of EUA at the time of inspaction.

The Post Master General's approval was sought as the
appointment of the applicant was not on the basis of
merit and hence the services of the applicant uvas
terminated vide order dated 11=-2=19983,

Se We have carefully considered this contention of

the lsarned counsel for the applicant, We find that the
Full Bench decision of Tilakdhari Yadav lays down that

the power under Rule 6 can be exaercised by.the appointing
authority to cancel the appointment of an EDA who was
appointed on regular basis for reasons other than
unsatisfactory service or for administrative reasons
unconnected with the conduct of the employase without
giving him an opportunity to show cause, The fact that the
appointment of the applicant was found to be irregular

by higher authority doss not by itself vitiatey the order,
if the order under rule & has been passed by appointing
authority for reasons other than unsatisfactory service

or for administrative reasons unconnected with the conduct
of the ampldyaaa. In this case the reason for passing the
order under Rule 6 has bsen that when the candidature of
various eligible candidates uas considered, it was found
that one Sri Shiv .Chand, Tewari had obtained higher marks
than the applicant and his sslection was not cansidarhd
merely baca;aa a letter of the Principal addressed to

the Superintendent of Post Offices was proauced which
stated that Sri Shiv Chand Tewari was working in his
School for the last two months on a temporary basis,

Since the Director General Post letter No,43514/72-PN
dated 22-2-1974 did not prohibit the engagement of
teachers but only directed to give them last priority

while making appointment as EDA, the letter of Director

kﬂenaul post letter No.14/23/92-EDaTrg dated 29-9-1932
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stipulated that school teachers should be appointed as
£EDA in the exceptional circumstances with prior approval
of the Post Master General, This was based on the premise
thagt the school teachers waere whole time employee of the
State Government and other agenciss, In the present case
it appears that the candidature of Shri Shiv Chand Tewari
had received the highest percentage of makrs in the High
School he shoulc have been of fered appointment to the post
VA YCER~ N
and a cnadidate could have beén salectad*in case he
declined to accept the same, The procedure followed by
the respondents for selection in the instant case,
therefore, was not proper and the cancellation of
appointment of the applicent under Rule 6 for administrat-
ive reasuns uncopnected with the conauct of the employes,
therefore, the order of cancellation cannot be faulted
on the ground that it was made on the basis of the
direction of the higher authorities,
be Learned counsel for the applicant mentions that the
applicant was entitled to be given a show cause notice tefgre
xx the action would have been taken for cancellation of
hie appointment, This aspect has been considered in the
Full Bench decision of Tilakdhari Yadav(Supra) in which it
has been held that opportunity to give shou cause notice
would only be necessary when the cancellation of appointment

was due to upsatisfactory service or forl administrstive
reasons unconnected with the cunduct of ths appointes,

7.  Learned counsel for the applicant also placed
reliance on the judgement of the Hon'ble Supreme Court

in Basudeo Tewari Vs, Sido Kanhu University and other 3,

AT3 226, in which it has been held. that when she conclusion
that an appointment is contrery to the provisions of Act/
Stntutéﬂ/ﬁulﬁa/Régulatiuna is arrived at, it shoulc be so

dona after an enquiry is made whether such appointment

Ql:as contrary to the said provisions and the person whose
I
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appoin§mant was under enquiry will have to be given &
notice, We are of the view that this j;dganant of the
Hon'ble Supreme Court is not applicable to this case,
because action unagsr Section o of the EDA(Cnnduct &
Service) Rules is taken in circumstances akin to those
prescribed under Rule 5 of CCS(Temporary service) Rules,
1965, The Hon'ble Supreme Court has already hesld in ths
.£-|Q$(J9FCTL}QQ8 case of Kaushal Kishore Shukla Vs, State of U,P. that

o] an order passed without notice will not be illegal,
8. Learned counsel for the applicant mentions that
the applicant was given no 8alary in lieu of absence for
period of notice, The provision of giving such persaons the
sum equivalent to his basis pay plus dearness allowance
For the period of notice at the same rate which he was
drawing immediately after termination Por the period by
which the notice fell short of one month, The learned
counsel for the applicant has filed the Notification as
Annexure-RA-1 which is dated 2.2.1993 and which pravides
for payment of one month's basi pay plus dearness
allowance, This contention of leernsd counsal for the
applicant is valid,
9e The learned counsel for the applicant has alsa
drawn our attention to pars 4(xv) af the UA mentioning
that respondent no,2 has initiated selection proceeding
for appointment on Fégular basis vide requisition dated
18-6-1993, If the action aof the respondents is bonafide,
the appointment should have been offered to Ssri Shiv Chand
Tewari after cancelling the appointment of the applicant,
Instead of doing that the Tespondents have initiated
fresh proceedings of selection, The respondents have
admitted that the Employment Exchange, Kanpur was addressed

On 4-.5-1993 and the list was received on 7-6=-1993 and as

%:uch General Notification was issyed on 18=-6-1993 for



s |

— o —
"

- T =
submission of application upte 5.7-1993, Thus, it is
established that fresh proceevings for selecticn have
been initiated by ths raspundanté. The applicant had
éougnt an interim order in his UA seeking a direction to
the respondents not to make any appointment on the post
of LDBPM, Selhupur, district Kanpur Dehat during the
pendency of the case, In the alternative he has ailso
sought direction that any appointment made on the post
of EDBPM shall be subject to final decision of the case,
The Divisiun Bench has considered this in the order
dated 21-3-1993 and have made selection subject tou
decision of the UR, Learned counsel for the applicant
statas that the applicant has not filed any application
against the selection which was to be made by the
respondents after terminetion of his services, If that
be the case than the respondents are directed tc consider
the candidature of the applicant alonguith the perscns
who may bave been considered against the names invited
on 4-5-1993 and in case the applicant is found having
more merit than the candidates sponsored, he shall be
appointed in place of any other candidate appointed an
this pbat on the basis of requisition, This shall be done
within a period of three months from the date of receipt
of this order by the respondents from the applicant, In
addition the respondesnts are directed to pay the notice
period emuluments to the applicant aé per rules, This.
shall also be done within the period of three months,

There shall be no order as to costs,

Loy
Member (J) Member (A)

Oube/



