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Uriginal Applicatien Ne, 1011 eof 1993

Nand Kisheras Sharmg eee Petitioner

Versus

Unien ef India and Org ees Respandents
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HON'BLE MR, JUSTICE R.K. VARMA, y
w

( By Han, mrq Just i¢e ReKo UarMa, VeC, )

By this petition Pilad Under Sectisn 19 ef the
Administrative Tp unals Ack 19685, the petitiener has

38ught quashing &f the order dated 1.6.93 of the Senier
Supdt . of Pest off ices Muzaffap Bagax( Respendent No's3 )
in pursuance ®s the erder dated 10,72,92 passed by the

Pest Master General, Dehradun and the erder dated 12 45493

Passed by the Supdt., af Pest efficas Tehri(Annexurs 15 tg

the petitien), 8y crder dataed 16,93 passagd by the respe

ndent ne,3 the petitiensr has baan'transfnrrad frem Babri

ts Tehri in Pursuance af the erder dated 10+12,92 passed by

$he P.M.G, Dehradun and the erder dattd'12.5193 passed by

the Supdt, ef Pesy Offices Tehedi, reSpendent Ne.4%

26 The facgts alving rise te this potition briefly
Stated ara as folleus:

The patitiener has been werking as Sub-Past
Master/Pestal Asstt . Shaml i Pandi, Shamli, Muzaffar Nagat—

and was slected as Branch Secrebary ef the Natienal Unien ef

Peatal Department at Shamii (MZN), He made a Tepresentat ien
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®n behalf ef the unien againgl the fe3pen.ent ne,.5, Pest

Master Shamli, Myuzarpar Nagar and alse againat thg Accoue
ntant fer certagin alleged irregulerities cemmited by thagm,

As ne actien was taken by the highgr autherities, the
petitiener raigsed a veice againat the respendent nme.3,
dgnier Supdt, ef Pest sffices Muzafrar Nagar's A sett]e-
ment dated 1.6.92 yas arrived at between the autherities
and the empleycss vide (Annexure 142 te the petitisn)

3's It is the allegatien ef the petitisner that
the authoritigs get anneyed wyith the petitiener ang suspe-
nded him vide erder gatgy 4411492(Annexure A-7 te the
petitien) On the charges af misbehayisur en the cemplaint
of respandent ne,5s Tha refpendents alse regemmended that
the petitisner may be tranaferred frem Muzaffar Nagar te
seme other division te prevent him frem the uniasn activiti
3 and alse with a viey te haressing him, It has been
Submitted in the petitisn that within tws ysars the petiti
#ner has bheen transferr ed seven times frem Muzarfar Nagar
te other places, Hewaver , the petitiener has given datg-
118 abeut his & transfars including thg impugned transfers
The first transfer is made in June 1991 frem Budna

te Shamliy, The secend transfer is stated te be

of September 1991 frem Shamli te Khatauli and the third
transfer is frem Khatauli te Shamli Mandi in June 1992%

It is stated £n the petitien that after the petitiener

was suspended an 401192, he was by arder dated 10.12,92

8f the respendent ne.2 transferred frem Muzaffar Nagar

te Tahri, Thereafter,by drdep dated 15.,12,92 he yas pested

9t Kirtl Nagar, Tehri, !harsapter the erder placing

pested at Babri(MZN) vide (Annexure 14 ts the petitisn)
dated 2,4.93,
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. 4 Finally, by tha impugned srder datad 105693

the petitisner has bean transferred frem Babri te Tehri
in pursuance ef the erder dated 10.12,92 passed by the
P.M.G, respendent N8 o2, Dehradun and thg order dated %2x
12.,5.93 pa®sed by the Qupdt, of pest effipgs Tehri,

respendent ne.4,

Se The learngd counsel fer the petitigner
has submitted that apart frem the metive of harass ing
the petitiener the kread fact remaine en recerd that
within a shert peried of tue years the petit isner has bean
trans ferred half a dezen times frem ene place te anethay
and this ract wby itself Supperts the petitisner’s gentg-
ntien that he is being transferred frem place te place
within shert intervals fer cellateral er extranssus
purpese and net en acceunt ef administrative exisgengy
€ @8 is the averment in the counter affidavit of the
Tespendents whe have net explained the alleged admini-
strative exigency se g8 te justiry the extra erdinary

number of transfers within g shert peried eof time,

Q;\:%/f. 6o As regards the impugned erder ef trans far
(Annexure 15 te the petitien), khe in additien te the
abeve submission the learned ceunsel fer tha petitisner
has alse submitted that the impugned erder dated 1,6.93
refers te an earlier order of 10.12.92 issued by the
PefeG, Dehradun, respencent ne.2 and anether srder
dated 12,5,93 issued by the Sr. Supdt. ef Pest Offices,
a8 the basis Per issuing the impugned erder, The
petitisner yas already erdered te be transferres by srder
dated 2.4.,93 (Annexure 14 te the patitien) frem Shamili
Mendi te Babri, It is the centent ien eof the learnad
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®f the P.M,G, Tespendent ne,2 had gap beceme stale and

infructueus in view of the fagt that the petitiener had bgg

trans ferred Subsequent tg 10412,92 py the @feresaid erdgr
dated 2,.4.93( Aiexure 14 te L@ patitien) amd gs such,
tnere 1s Justification te implemeit tne Stale sraer

BY the lmpugnred erder ef traisfer (Annexure 15 te the
petitien)y

7 In defance af the petitien, the learnsd
ceunsel fer theg reSpendents has Submitted that the impugned
order of transfer is made an acceunt of administratiye
Bxigency and that there are ne malafides an the part ef

tha respendents in Raking the sgig erdg 5

6. Ihs learned ceunsel fer the TeSpendents Ras

placed reliance en the decisign gr Supreme Ceurt ip

the case ef 'Rgiiy Rey Vs, Unien ef India and gnether, (R I.R

1993 (3C) 1236) in Suppert ef his submissign thet unless

the erder of transper is pess ed malafide er in vielatien

of ths rules gp Service and guidelines fer transfer
withsut any preper jaatirinatian, the ceurt and the

Tribungl 8heuld ngt interferg uith‘tha erder gf transfari;

9 It is heuever, slse Jaig doun in the abeve

Case that it may net pg aluays pessiplg te establish malice
in fact in g Straight cut mannery In an apprepriaste case,

it is pessiblg tg frav a reasenable inference ef malafige

Stances , Byt fer such infergnce thare must he ficm

Feundatien ef facts plended and established. Such inference

cannel be drawn en the basis ef insinuatien ang vague
Suggestiang;
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10% the ether case ef the Supreme Ceurt uhigh

the learned ceunsel fer the Respendents hgs gited is

(AeI.R 1993 (SC) 763) uhich slse leays dowyn that wuhen

the transfar is challenged in fact must be haaaﬁ en

Factual matrix,

11 In the instant case the Pacts firmly establish
tha¥ fact ef half a dezen transfers ef the petitiener in

@ shert span of 2 years. The additienal circumstance
pertaining te tha impugned erder ef transfer dated 7.6.93
is that it seeks te give effect te an ald erder deted %8x
10012.52 of the P.M.C, after the actuasl transfer ef tha

petitiener te Babri in pursusnce ef 8ubsequent erder dated

234493 (Annexure 14 te the petition)s These facts ang
cireumstances sre unusual and have net been explained at
all by the respendgnts and as such, they give rise ta an
infarence in the circumstances that the impuoned erder
of transfer is net an inneCusus eérder free frem extraneeus
censideratisns, I am therefere of theg epinien that the
impugned erder is pasded in celeurable exgrcise sf peuer
and lackas benafides and des orves te bg quashed,

12, Accerdingly, the impugned erder ef transfer
gateod 1.6.93(Anrexure 15 te the petitien) is hereby
qguashed

13% There shall, heuever, he pe erder ags te cests,

KK kg,

Vice Chairman

Rated: Aug uat 5 QU: 1993

(bv)




