
sistant Operating .:iuperintendentin aj kot .Div is is 

He was promoted to senior scale as Divisional 

cer in 'rinsukiya Division on 7.1.72. He was 
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1. Urns Nath spoor s/o Late Jagannath Kapoor , Bunglow 

69, Kawabagh, ii y. Colony, working as Deputy Chief 

Operating Manager Construction, N.E. Lay., Gorakhpur. 

Applicant. 

ppl icant : it B. Tewari. 

Versus 

ndia through i he secretary, Ministry of hallway, 

nag er, N. E. h 

Of c.& B., N. 

Executive Dir 

Delhi 	 

espondents : 6ri V.K. Goel. 

i Q E R (OAL) 

BY HON. MR. 

is application has been filed for setting aside 

nary proceedings initiated by the General Manager, 

Gorakhpur by his charg&-sheet dated 11.11.91 

of the Railway servants Discipline ,E)., Appeal mules 

h all the consequential benefits. The applicant 

ht a direction to, the respondents to give 

benefits in a s cal e of i s.4500-5700 w. e.f. 1.1.86 

of hs.5900-6700 w-re.f. 1.9.88 with all conse - 

efits. 

Couns el for 

1. Union of 

New Delhi 

2. General 

3. F.A.a, C.A 

post ed as 

Board, N 

Counsel for 

• • • • • 

Gorakhpur. 

. illy., Gorakhpur, presently 

ctor, Finance (Budget), Railway 

	 hespondents. 

the discipl 

NN. E. ilailv a 

under hul e 

1968 and wi 

has also so 

promotional 

and in scal 

quential be 

2. 

service as 

on 13.2.70. 

saf ety Off • 

The case of the applicant is that he entered into 
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further pranoted to Junior Administrative Grade as Senior 

omMercial Superintendent, Jhansi on 24.11.79 

and thereafter he was transferred to North Eastern elailway. 

He, thereafter was transferred to the post of Lay. Chief 

Operating Manag er/Construction, N. L. eiail way, Gorakhpur. 

 

d with a charge-sheet dated 11.11.91. I.ye 

in documents relied upon but no documents 

He was sery 

sought cert 

  

were furnished. The applicant, therefore, had to submit 

his explanation without getting proper documents. The 

C.P.O. modified memorandur dated 11.11.91 by a letter 

dated 27.3.'2. The departmental enquiry was initiated 

by appointi a of Enquiry Officer on 8.4.92. The applicant 

challenged t by letter dated 15.6.92 the ammended charge- 

sheet to h 	Inspite of several representations by the 

applicant to expedite the matter, proceeded at a snails 

case. He c aims that Sri P. S. Vimal and SriL. N.ga 

were junior to him and they were given selection grade in 

the scale o 4500-5700 w.e.f. 1.1.86 by letter dated 

8.2.88. Hi juniors P.S. Vimal and 	N. Ag a were appointed 

to Officiate against upgraded post of Alkivi by letter dated 

31.8.88. The applicant states that due to pendency of 

enquiry proceeding, the promotional benefits consisting 

of pay sc-al.e of -,s.4500-5700 and 5900-6700 were denied 

to the app4cant. He is working in the scale of ies.3700- 

5000. Jue o Si OW proceedings, he filed O.A. No.56/93 

and by order dated 14.1.93, the respondents were directed 

to finalise the disciplinary proceedings within four 

months fran the communication of the order. The applicant 

submitted his certified copy of judgement dated 14.1.93 

and 5.4.93. 

his case fo 

by the Lail 

The applicant was informed on 20.12.93 that 

placement on selection grade was considered 

ay Board but he was not selected 	his 

performance. He claims that no opportunity was given to 

him to impriove any shortcanings in his performance, which 

e ras necessary before adverse remarks could be given to him. 
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He states that in the Con idential iieport of 82.83 and 

ries have been made in his 

could not be sustained for the 

not known whether adverse 

ted by the General Manager. 

he arguments of hri B. Tewari 

83-84, certain adverse ent 

Confidential deport which 

above reason . It is als 

remarks were finally acce 

3. 	 have heard 

for applica t and Sri V.K God for respondents. 

4. 'ounsel for th applicant has drawn attention 

to Annexure i‘d which shays the date of charge—sheet in 

3F-V as 11. 1.91. He has also drawn attention to paragraph 

19 of the C A. in which ii has been mentioned that the 

claim of th applicant in selection grade were considered 

in the pann s which were approved On 13.11.89, 13.5.91, 

6.2.92 and 3.3.93. 

5. Counsel for th applicant contends that the 

applicant w s entitled to be promoted in the UPC held 1,.  

leading to eking of sele tion grade pannels approved on 

18.12.87 and 13.12.89. Tie respondents have mentioned 
V 

that he was not selected n these selection grade payinels 

on the basi of his perfo ance. The performance was 

judged on t e basis of Co fidential aieports and the 

respondents have to give :n opportunity to the applicant 

to improve is performanc before recording any adverse 

remarks in he Confidential report which was required 

under para 611 of the lia way Establishment Code. He 

has in this connection, 	led upon the judgement of the 

Apex Court n Sukhdev Vs. Commissioner Amravati Uivision 

Anravati an" Another (199.) 5 SCC 103. The relevant part 

of the judg ent runs as ollows :— 

"then an of icer makes th-  remarks he must eschew making 
vague remar s causing joo ardy to the service of the 
subordinate officer. He ust bestow careful attention to 
collect all correct and t uthful information and give 
necessary particulars whe he seeks to make adverse remarks 
against the subordinate o'ficer whose career prospect and 
service were in jeopardy. In this case, the controlling 
officer has not used due •iligence in making remarks. It 

controlling officer before    &\/ould be salutary that th  
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r 
writing adverse remarks 1140- 
opportunity in writing by 
he noticed for improvement 

Id give prior sufficient 
nforming him of the deficiency 

0 

6. 

valid but it 

kept quibt a 

approved on 

1993. By hi 

assessment 

Comm it t ee an  

which would 

to the Confi 

the applican 

concerned. 

e contention 

cannot be ecc 

ter f °mat ion 

8.12.87 and 1 

sile n ce, he 

perf ormance 

belated  chal 

e of no avail 

ential I-:eport 

as far as th  

f Counsel for the applicant is 

pted by us now since the applicant 
• 

of selection grade pannels 

.12.89 till he filed O.A. in 
afrcar,..; tsc ev, ct 

as shown his a-fre..),e$5 	 the 

y the departmental Promotion 

enge has been made in this U.A. 

to him. There is no challenge 

which have been admitted by 

years 82-83 and 83-84 were 

0 

7. 	 e applicant h 

was issued t 

of selection 

him on 11.11 

grade payfnels 

of the doper mental promot 

placed in a sealed cover b 

applicant has relied upon 

Vs. K.V. Jan kiraman (1991) 

1 aid down i this judgeme 

s shown that the charge-sheet 

.91 in the CPC held for formation 

approved on 13.5.91. The findings 

ion committee is said to have been 

the respondents. Counsel for 

the judgement of Apex Court in UOI 

4 .iGC 109. The Apex Court has 

as follows :- 

On the firs question, v 
the sealed •over procedur 
ings can be aid to have 
Tribunal has held that i 
discipliner proceedings 
pros ecut ion that the de is issued to t 

artmental pro 
ainst theempl initiated ag 
ored to only is to be res 

The pendency is issued. 
e will not be to that stag 
sealed cover to adopt th 

Is unal on this with the Tr  

z., as to when for the purposes of 
the d is cipl inary/ criminal pro ceed-

ommenced, the Full Bench of the 
is only when a charge-memo in a 
r a charge-sheet in a criminal 
he employee that it can be said 
eeclings/ criminal prosecution is 
yee. The sealed cover procedure 
after the charg e-memo/ charg she et 
f preliminary investigation prior 
sufficient to enable the authoritia 
procedure. ae are in agreement 
point." 

8. 	 e Counsel f 

applicant h s already bee 

by order da ed 29.9.97 An 

not challe 	d this order 

order, the relief sought 

respondents states that the 

allowed promotion w.e.f. 1.2.96 

exure A-25. The applicant has 

and without challenging this 

y the applicant of promotion from 

an earlier date cannot be allowed. The Counsel for resi:eonden 
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al so states that the applicant had moved an amendment 

application in which he h s referred to the said order of 

promotion of the applican which was rejected with the 

permission to Counsel for the applicant to file a fresh 

amendment aiiplication. 	unsel for trie applicant, however, 

did not fil the same. 

e are not per uaded that relief cannot be 

all owed to he applicant 	the prayer is also for issuance 

of any suit ble order or irections besides the said order 
;Ss cot 

of promotio has been 	during the pendency of the C.A. 
1) 	v■-9r 

j u. . The resp ndents, therefore, have to be 

directed to 'open the sealed cover and see recommendations 

with regard to the applicant in the 11PC which was held 

leading to formation of s ection grade pannels approved 

on 13.5.91. If the appli ant has been declared fit for 

promotion, h shall be gra ted promotion along with from 

the date of ranotion of h•s juniors who are included in 
1,—, 

this panpfel. In that case his order for subsequent promotion 

will stand mOdified. The erder shall be complied within 

three rfionthsltime. There hall be no order as to cost. 

10. 	-116e Counsel for applicant has prayed for direction 

for setting aside discipli ary proceedings. It is now 

admitted that disciplinary proceedings have resulted in 

punishment to the . applican by way of withholding of two 

sets a priv ege passes, 	he applicant has filed an appeal 

against the aid punishmen before the President of India 

which is pending for consi eration. Under the circumstances, 

the prayer for setting asi- e disciplinary proceedings becomes 

infructuous. 

A.1.1. 

Asthana 


