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HON.

MR. S. DAYAL,
MR. RAFIQUDDI

y of Nov.200Ll.
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1e Lk;a Nath
69, Kawab
Operating

Counsel for 4

Kapoor s/o Lat
agh, Rly. Colo

Manager ConSt

pplicant ¢ Sri

A, NO.933 of 1pP93.

e Jagannath Kapoor , Bunglow No.
ny, working as Deputy Chief
ruction, N.E. BHly., Gorakhpur.
Applicant.

e ® e 00

B. Tewari.

Versus
1. Union of India through the Secretary, Ministry of Railway,
New Delhi. '
-4 ; 5. General Manager, N.E. Railway, Gorakhpur.
3. F.A.% C.A, O/E.& B., N.E. Rly., Gorakhpur, presently
posted as|Executive Director, Finance (Budget), Railway

Respondents.

e ¢ e 0 0

Board, New Delhiesees

Counsel for respondents : gri V.K. Goel.

O R D E R (ORAL)

BY HON. MR. 3. DAYAL, A.M.

his applicatign has been filed for setting aside

-]

| the disciplinary proceedings initiated by the General Manager,
N. E. Railway, Gorakhpur by his charge-sheet dated 11.11.91

under Rule 9 of the Railway Servants Discipline & Appeal Rules
1968 and with all the consequential benefits. The applicant

has also sought a direction to the respondents to give

promotional benefits in a|scale of RS .4500-5700 w.e.f. L.1.86

and in scale of K£s.5900-6700 Weeefe 1.9.88 with all conSe -
quential benefits.

2 The case of the applicant is that he entered into
service as Wssistant Operating Superintendentin Kajkot Rivisic
on 13.2.70. He was promgted to Senior scale as Divisional

safety Officer in Tinsukiya Division on 7.1.72. He was

b




further praqoted Eislunior Adninistrative Grade as Senior
Divisional Jom'rnercial superintendent, Jhansi on 24,11.79
and thereafter he was transferred to North Eastern Hailway.
He, thereafter was transferred to the post of Dy. Chief
Operating M%nagen/Construction, N. E. Railway, Gorakhpur.,
He was served with a cherge-sheet dated 11.11.91. He
sought certgin decuments zgelied upon but no documents

were furnisged. The applicant, therefore, had to Submit
his explanafion without getting proper deocuments. The

C. P.O. modi}ied menmorandun dated 11.11.91 by a letter
dated 27.3.92. The departmental enguiry was initiated

by appointing of Enquiry Officer on 8.4.92. The applicant
challenged it by letter dated 15.6.92 the ammended charge-
sheet to hﬂﬁ. Inspite of |several representations by the

applicant t9 expedite the
case. He claims that 3ri
were junior (to him and the
the scale of 4500-5700 w. ¢
8.2.88. Hi‘ juniors P.S.
to officiate against upgri
31.8.88. The applicant si
enquiry proqeeding, the p1
of pay scuaie of Rs.4500-3
to the applicant. He is v
5000. Wue %o slow procee
and by orde# dated l4.1.9]
to finalise:the disciplin
months framn| the communica

submitted his certified c
and 5.4.93.| The applican

his case fOf placement on
by the Hail%ay Board but
performance, He claims €

him to improve any shortc

matter, proceeded at a snails

P.S. Vimal and Sri H.N. Aga

5y were given Selection grade in

..f. 1.1.86 by letter dated

Vimal and R.N. Aga were appointed

aded post of ARM by letter dated

tates that due to pendency of

ronotional benefits consisting

»700 and 5900-6700 were denied

vorking in the scale of Rs,3700-

dings, he filed O.A. No.56/93

3, the respondents were directed

ary proceedings within four

téon of the order. The applicant

opy of judgement dated 14.1.93

t was informed on 20,12.93 that

selection grade was conSidered
becomae 4 b

he was not selected p# his

hat no opportunity was given to

anings in his performance, which

}Kfs necessary before adverse remarks could be given to him.
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He states that in the Confidential Heport of 82=.83 and

83-84, certain adverse entries have been made din his

Confidential Report which|could not be sustained for the
\

above reasoms. It is als

0 not known whether adverse

remarks were finally accepted by the General Manager.

Ve have heard 1

the arguments of Shri B. Tewari

for applicamt and Sri V.K{ Goel for respondents.

ounsel for th

@ applicant has drawn attention

to Annexure|A-I1 which shows the date of charge-sheet in

SE-V as 11l.11.91. He has
19 of the C
claim of thé agpplicant in
in the pannels which were

602092 and T 3 930

S Counsel for th

|
applicant wis entitled to

leading to making of sele

.. in which it has been mentioned that the

selection grade were considered

¢ applicant contends that the
be promoted in the DPC held

ction grade pannels approved on

18,12.87 an 13.12.8,. The respondents have mentioned

that he was‘not sel ected

on the basis of his perfo

judged on tée basis of Co

\
respondents have to give

to improve his performance

remarks in %he Confidenti
under para 1611 of the Ra
has in this|connection, r
Apex Court in Sukhdev Vs.
Anravati and Another (199
of the judg%ment runs as

|

hen an officer makes th

%
in these selection grade papnels

mance. The performance was

nfidential Heports and the

an opportunity to the applicant
before recording any adverse
8l report which was required
ilway Estaeblishment Code. He
el ied upon the judgement of the
Commissioner Anravati Rivision
6) 5 SCC 103. The relevant pard

follows i-

b remarks he must eschew making

vague remarks causing jeopardy to the Service of the
Subordlnate‘offlcer. He must bestow careful attention te

collect all| correct and t
necessary pErtlculdrs whe

ruthful infomation and give

against the\subordlnate officer whose career prospect and

service were in jeopardy.

officer has| not used due

&K?uld be salutary that th
[

[
|
|
|

In this case, the controlling
diligence in making remarks. It

e controlling officer Pefore

also drawn attention to paragraph

n he seeks to make adverSe remarks




l

s 4

- writing advelse remgrks would give prior sufficient

opportunity in writing by Lnforming him of the deficiency
he noticed for improvementi®

6., e contention pf Counsel for the applicant is
valid but it|cannot be eccepted by us now since the applicant
kept quiet a ter fomation| of Selectio; grade pannels

«12.87 and 18.12.89 till he filed 0JA. in
wiescemes 1w g

silence, he has shown his ageu®pmee LZzt the

approved on
1993. By hi

assessment of perfommance by the Departmental Promotion

which would be of no avail|to him. There iS no challenge

to the Confi

Commlttee an$ belated challenge has been made in this C.A.
Tentldl Reports which have been adnitted by

the applicant as far as the years 82-83 and 83-84 were

concerned.

Te e applicant has shown that the charge-Sheet

was issued tp him on 11.11,91 in the DPC held for fommation
of selection| grade payééls approved on 13.5.91l. The findings
of the departmental promotion committee is said to have been
placed in a Bealed cover by the respondents. Counsel for

applicant has relied upon the judgement of Apex Court in UCI

|
Vs. K.V. Jankiraman (1991)/ 4 3CC 109. The Apex Court has

laid down in this judgement as follows :i-

"on the first question, vilz., @ to when for the purposes of
the sealed cover procedure the dlbc1pllnarx/crmnlndl proceed-
ings can be [said to have gommenced, the Full Bench of the
Tribunal has| held that it [is only when a charge-mémo in a
disciplinary proceedings or a charge~Sheet in a criminal
prosecution is issued to the employee that it can be said
that the departmental prodeedings/criminal prosecution is
initiated aglainst theempldyee. The sealed cover procedure

is to be restored to only |after the chargo—memq/charge—sheet
is issued. |The pendency gf preliminary investigation prior
to that stage will not be [sufficient to enable the authoritie
to adopt the sealed cover [procedure. We are in agreement
with the Tribunal on this |point."

8. The Counsel foxn respondents states that the

applicant has already been allowed promotion We.e.f. 1.2.96
by order daﬁed 29,.9.97 Annexure A-25. The applicant has
not challenied this order |and without challenging this

order, the relief sought hy the applicant of promotion fram

|
}iﬁ earl ier *ate cannot be |allowed. The Counsel for responden

l




also states| that the appl

application}in which he h

promotion o

f the applican
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amendment application. G

\
did not fil¢ the same.

9. We are not pers
allowed to whe applicant &
of any suita

_ 'Sy
of promotion

Py Lub

directed to

e L
us.

with regard
leading to f
on 13.5.91.
promotion, h
the date of
this pa;%el.

pramotion of h

will stand m#dified. The
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for setting ‘
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tuaded that relief cannot be

S the prayer is also for issuance
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d cover and Ssee recommendations
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ant has been declared fit for
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nted promotion along withAfrom
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his order for Subsequent promotion
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$hall be no order as to cost.

applicant has prayed for direction
nary proceedings. It is now

proceedings have resulted in
. by way of withholding of two
The applicant has filed an appeal
before the President of India

eration. Under the circumstances,

€ disciplinary proceedings becomes
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A.M.,




