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HON'BLE MR, JUSTICE RoKoVARMA 'lé‘ﬁ CHAT RN -~ i
HOU'BLE MISS USHA SON- MEMBER (R)
(By Hon'ble Miss Usha Sen- WM)

These 0,Ms. have bsen fn#d against the order lo.'[ﬂ/lz

dated 11=3-93 of the Divisional dporintmdiug Engineer ( cbqu)
z Nerblam &W‘*"’ﬂ,

Allshabad Division, jtrensferring the appliodto from their pressnt
unit of PWI to the unit of PWI/PARS/Panki,
2= The applicants were engaged as casual gangmen end have sinpe

“

acquired temporary status, Their length of service is arownd 10 ysare

or longer, They have challenged the transfer order on the grounds that 1
under para 2501 of the Indian Railway Establishment Manual (IREM)1968 J
edition, they are not lisble to transferj that the order is disgriminatory |

and malafide in nature because some persons junior to them heve been

retained either in the same unit from which they have been transferred

or in othar units in the same division ©.9.Pul, Meja Road (as mentioned

in para 4(fx) of 0.A.N0.729 of 1993); it is also malafide because

51 persons who were earlier transferrsd out to Tundla have besn ordered

to be retained and adjusted in the vacancies to be created by transferring

the qplicmt-; that the uthority that passad the order is npt sompstant

E &

to do soj that even thpough undoe the revised Indien Railway Est. lishment

>
Manual 1990 edition ke para@Wés, 2001} corresponding to /2501 in the

previous sdition has been amended to provide that caseual lasbour are not

"ordinarily® 1iable to transfer the service gonditions of the applicants

as spplicable to them at the time of recruitment cannot be changed without

their consent, that some gangmen with tesmporary status have been posted
> o ol e

to Pl Allshebad from PWI/Construstion Allshsbed after the passing of

.0 Oﬁ’s.
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the impunged order even though the alleged ground of transfer is that
there is no work in the units from which they have bcin gx:m;flu;d

which shows that the order jsbiased end discriminatory(this growmd for

a8 not been mentioned in the 0.As/rejoinde

cha.u-nging the impunged order h
I

but was advenced verbally during the courss of hearing); that they would |
eir transfer

be losing their seniority for purposes of regularisation by th

to snother seniority unit,

3= Befors we come to the contentions of the respondentes @ brief
mention may bs made of an objection raised by them that the Union of
>
(pRM !

India has been impleaded through the Divisional Railway I‘\magorkr her

than the General Manager, Northern Reilway. They have relied on section=

80 of the C.P.C. which 1ists the suthorities for issue of a notice

pefore filing a suit, To counter thie the applicants have showun a Gopy

of the order No.E(G)82LL 212(B), dated 4,6,92 of the Railway Board whish !

1iste the suthorities competent to ect for and on behalf of the Union

of India in respect of any judicial proseedings relating to a Railway

administration, It is seen that Divisional Reilway Manager is one of

In visw of this, we are not inclined to put much

> o o Asspondenlo .
weight on this objoction‘ ¥o also feel that the impleadment of the

these authorities,

Union of India through the Gensral Menager rather than the Divisional

Railway Msnager would not have made sny material difference to the

eonsideration of these 0.As on merits. Qs such we overruls the objection

4= The respondents have contended in their arguments that the

work has ceased to exist fer the applicants in the seniority wnits

hey have thus pecome surplus the

eoc/Phe

in which they were working., @As t
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elternstive was either to discharge them or to transfer them to s wit

where work existed, The transfer was thus in the intersst of the

applicants for otherwise they would have had to face retrenchment. We
5

find that an ‘(&) of the Railway Boasd letter No.E(NG)11-77/CL/46

dated 8-6-81 which purports to consolidate the service conditions of

casual lsbour, defines casual labour as 1ebour,whose employment is
gsascnal, intermittent, sporadic or sxtends ever short perlods, ngge -3
below pera (B) of this letter states as under 3

™ _abour smployed against regular vacanciss whether permanent

or temporsry shall mot be employsd on casual labour terms, ‘
Caaual labour should not be employed for work on construction J
of wagons and similar others work of a regular mature. Works
of a regular nature cover workshops, locosheds, train lighting
@stablishments, carriage and wagon depots, yards end stations
but exolude labour employed for losding and unloaiing. e i
regards civil engineering, signal end bridge maintenance,
casual lebour will not be employed except for seasonal,
fluctuating works, casual renewals and occassional renowals,”

Ohe of the sontentions of the epplicants is that they were employed

ageinst vacancies of reguler poste for maintsnsnce work in m’l‘.‘l.o
They have not however produced any evidence in support of this conten-
tion, In wisw of the aforesaid provision in the Railwey Board letter >
2 epbadolishmeckiboit oy “genst
of 8,6.81 pasual labour cannot be engaged against ugulalnwiromt
of sporedic meture and as no evidence has been ?duud by the
applicant in support of their contention we are uotr: position to accept
this contention of the spplicants. As such if the work had finished
for the epplicants in their units they would have had t+¢ disengaged.

Instead of disengaging them they were transferred to a wit where
ceoleBa
I
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«{ work existed, We also observe that in O.ANo.? of 1986 decided by the |
i ahmedabad Bench of Central Administretive Tribunal. J (1967)3 aTC 413§
it wes held as follows in para-16 (iv) thereof 3-

wIt is open to the respondents to offer a transfer to another
division to casual labour as an altemsative to resorting to
termination of services and it is open to such casual labour
to sccept such transfer. This should, however, be done only
on the basie of the senicrity position of the casual labour
| in the originating division being first ascertained and then
it hae to be petained so that as end when work is available
in the originsting division, the casual labour accepting the
trensfer on a provisional basis reteins hise right to come back
to the originsting division,"
5= Though in the above mfioned case the transfer involved was
from one division to another, we fesl that the principle upheld therein
‘ Y e Sedaiiin £
can be equally lppliccble/_to the presant casses before us, If the

‘ respondents have not made such an offer of choosing betwssen trensfer

end retrenchment to the applicants they can even now do so and take
action as per their choice. We have taken note @f the contention of
the respondents that while para-2501 of Indian Railway Esteblishment

Menual (1968 edition) provided that cnu-i ld!uu-r (CL) ere not liable

to transfer the lnt;r edition of 1990 provides in para-2001 thereof
that such labour are not “erdinarily® liable to transfer. This implies
that in special oim-stu;eu Cuud.Labour can be transferred, We also
sea from para A(R) of the R&‘Ll;ay loa':d Letter of 8-6-81(supra)

which provides the emdlu;:u of service of casual lebour that the
words that “they are not ordinarily liable to transfer™ heve been used

there, The respondents have stated that the &.T,C.cases quoted by the

o'o-/Pﬁo
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applicants in support of their contentimn that they are mot lisble to
trensfer wers bassd on the provision of pare1501 of the Mdisn Resilway
£etablishment Manual(1968 edition) end there is no nfm in thoss
cases to the provision of pare=2001 of the later edition of 1990 which
permits transfer in special eircumstances, This contention appears to

be correct, In sny case even if we were to argue that they are not

1igble to transfer the choice for them would be bstwsen retrenchmnnt

«

and transfer,

6~ The respondents have denied the contention of the applicants

that they would lose their seniority for purposss of regularisation if

they are transferred es per the impunged opder of 11.3.1993, They stats

that the seniority for purposes of regularisation is division wise snd
aot it wise while for purposss of disengagement and resngagement it
js wit wissy In support thereof they have quoted the pmi\iI'm in
pere=2 of Railwsy Board circular 0f2%:7,36(Ca-I), We also sse that
para 3 of the General Menager, Northern Reilway letter of }14.3.81(&&-1!)
provides as unders~

wpt present seniority tmits of Casual labour on opon line for

the purposes of engagement gnd pratrenchment is tupod‘r wise

mnd for screenign it is the Division, ’{o:;:njoﬁt casual

Jabour ths seniority unit is a Division, e per recent

Spreme Court judgment." '
T In view of these provisions the apprehension of thse spplicents
that they would lose their seniority for purposes of regulerisation in
Class IV posts if they are traneferred to Panki which is within the same
Allshabad Division appears to be i1l founded, It would be relevant
here to mention that in the case of Tarun Kenti Ghosh and others Vs.

Union of Indis J IT (1988) ATLT(CAT)(N) 62} decided on 5.7.88 the

wwof BT,
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Gugshati Bench of the Central Administrative Tribunel held"that in
consideration of the facts mentioned above we do not find eny infirmity
in the order trensferring the applicents from Maligaon to Lumi=ing, After
taking into account the assurance given by Mr. Sharma and the apprehension

expressed by Mr. Sen, we order that seniority and the benefits that the

applicants were enjoying at Maligaon including the benafits of past

Y w
auvioc}ha spplicante will be protected on their trans@er to Lumding."”

To allgy any fear of the applicants in this regard the respandents should
>

Aovni |
provide dogument to each of them, if they have not aslready done that, J

showing their total length of servige in no, of days upto the time of
their transfer. ThoAnppllomu could then personally sheck whenever i)
seniority lists of casual 1abour screaned for absorption in regular posts
are notified that nobody uitl’yhortn;lmgth of service has been screened
for absorption. We hereby dipect the respendents to provide such a
document if they have not already done it.

8- The argumente of the applicants that the pivisional Supsrintending
Engineer{Coord) (D3E/Coord) was not competent to pass the transfer order
does not appear to be correct in view of the fact that in accordance

>
Qotlen
with the Northem Ruiluayllo.szs-ﬂﬂ dated 18=4-91 the DSE/Coord. would

be overall incharge of the Engineering Deptt. and is competent to transfer
them as stated by the respondents,
9- Now we take up the argument of the spplicants that the transfer

order is malafide in neture since juniorse to them have been ignored end
elso some others have been posted in their place. They have stated that
gome juniors under PHI Meje Road heve not been touched et all, We do

not think that it is relevent to compare the cesusal labour working under

oao/i8.




~ Of PUI Meja Rosd, has not ceased to exist ss ¥ the case in the units

another saniority wnit viz, PUI Meja Road, with those working undsr
different Puls, It is possible that the work for the casual labour !

b
of Puls vhere the applicants are working., That is a separgte seniority
unit for the purposes of retrenchment end reengagement, Ms regards the |
51 persons alleged to have been posted in the wacancies to be sreated
a3 & consequence of the trensfer of the applicants the respondents have

stated that all the 59 persons have already been screened for ‘b.orpﬁou i

and they have besn posted again:t reguler poste and not against vacancise
casual labour to be created by transferring the applicants, This statemen

appears to be gorrect since the notice No,W/11/92 ennexsd to the rejoind

reads as unders

™A list of 51 decasualised gengmen under PWI/Ald enplosed

herewith who were under trensfer to work under PlI/Bu.uut/

TOL vide Sr.DEN/I/ALD letter No.CH/ Sr.DEN/1/Stesl/92 of

20,7.1992 ie hereby cancelled.®

The applicents have also stasted that after the transfer order
was passed on 11,3.1993 some amongst the applicants have been allowed
to continue in their existing unit while others who were senior to them
have not been so allowed. Hence the respondents have adopted a dife
criminatory pelicy.
10= In this regard we consider it just and fair that the transfer
which is alleged to have been made to svoid retrenchment should be mede
on the some principle as followed for retrenchment, viz, the junior-
most persons should be first transferred out, While making this

b

observation we have kept in our minds the following provisien m‘fl‘oto

below para 2004 of the Indian Railway Establishment Manual(1990 edition)s

"ghere casual lsbourer have to be terminated due to none
L

[T 4
availability of work for them the ewlt for their retrenchment

oalsS.
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' g | ‘ will be that of an Inspector and Supervisor{as the case may be)
in the case of casual lubm;c: on the open line, For project
‘ Casual labour on Zonal Railways, the wnit for this purpose will

be the Division-wise and Department wise as per instructions
3 divenfe d
L iseued by the Rellwey Boerd, Casual Labour directed from one
|
; : unit to snother will rank junior-most in the new unit," i

i ‘ @s such it is fair that for transfer on the ground of baing

‘ | surplus the junior-most in the seniority list of the PWI i.e. Inspector

!

|
‘ should be first trensferred out, Further the transfer should not also
! be mede in order to accomodate some others who are brought in from another
|
; seniority unit whether such a unit is within or outside the Division, In
; case the spplicants are able to show to the respandents or if the respondent’
| o

themselves find any cases where juniors to them in same unit of pPuI es
; | they are working @-ud who are also working as Casual Labour snd Pigure
‘ | in the same .mioritylhuva been allowed to continue or others from a

‘ different seniority unit are trensferred in to Pill-up the posts occupied

|
i | by them(no such comperison to be mede with decesualised gangmen) then to
\
i
the extent of the number of Juniors so reteined or so brought in the
| { | transfer order of an equivalent number of the senior most from amongst
‘ A | the applicants who have not been allowed to continue their duty in their
A N . > of
existing wnit will be deemed to be quashed and such applicants would be

i | deemed to be continuing in service from the date these Juniors have been

: | @llowed to continue in the same unit in preference to them or the date

from which any outsiders are brought in by transfer. The respondents

‘ : i are directed hereby to follow the observetirns made in this perggraph,

i They shall aleo follow the directions made in the last sentence of pare=7,
11, In O.&. N0,668/1993 the applicents have also sought the relief

that they should be screened and regularised, They have alleged that

Juniors to them have been screened and regularised. In case this allege=
- : o.‘u/P’o'
-




L« e

i
3103 |

tion is sorrect end if any smongst the applicants of ‘sll the O.As.
\
being sonsidered hnroln/ would have been gue for screening snd reguleri-
| | |
setion as per the seniority list for such purpose rather then their

juniors then such of the applicants who would have been so due should

be soreensd and regulerised snd also given ssniority ftdl the date

such juniors were regulariseds This should be deme uitﬂjh a period
of three monthe from the date of receipt of this oxdor;. The rupmdanto{
are directed sccordinglye.

12 With the directions conteined in pares No.10 and 11 above

these O,Ms. ars dispossd of. There will be no order as to costs.

Sl o8 e bt 0
MEMBER (A) VICE CHAIRMAN |- -

b4

DATEDS Allshabad May [3' 1994.
(1s pPS)




