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NIJI'BI.£M. JUSTICER.K.VA/I'IA:VICECNAI•••

HIP'SLE"IU UN SO!-!!E!!BE8ell

(By Non'bh 1Ua. yatta SIn- WI)

Thasa D•••• h.ve baan tilad again" tha ordar 100'11/11/92

dated 11-~93 or the DiYiaitX'l~&lparJntandJng Ehginaer ( coo~)
7 I'I.~ •••.•~~/

allahabad OiviaitX'l,j.tren.t'arrJng the appllomt. t'roll their pre.nt

unit ot' Pill to tha l.Ilit of PWI/PQ8~Pmki.

2- The applloant. ware ang.ged •• OIl8Ualgmgllllll and hava aJnoe

IICcp.liradtemporary statu.. Thair l •.•gth ot' aarvloe is armnd 10 yura

or ltX'lger. They hava ohallenged the transt'ar ordar an the grounds that

under para 2501 ot' the Indian RailwayE.tablieh~t R.nual (IREI'I)1968

adit1tX'1.they ara not liabla to ~ran.terJ th.t tha order ie diaoriaJnatory

S'ld lIalat'id. In nature because 80lllep.r8tX1.junior to thalli heva be.,

ratained either In the Salliel.Ilit trolllwhloh thay h.ve bean tran.t'arrad

or In other t.nita in the ••••a divillion e.g.P¥! I'IIIj. Road (a. lIIIInt1anad
) I

in par. 4(Jx) ot' 0•••••0.729 ot 1993)J it ie alao .al.tide bscSlse

51 par.tX'l. whowere .arliar transr.rred aut to Tundl. hava ba., ordured

/

previous edition h.s been •••.•dad to provida that oa.ual labour ara not

to ba ret.ined and adjueted in tha vacancies to ba craated by tran.t'erring

the IPplicante; that the 8Uthorlty that paasad tha order 18 not oOIllp.tant
;. .

~
to do ao, thet av., thjough IM4H the revised Indian Railway Eatebl1lht1ant

~ > ~~
"anual 1990 edititX'l •••• par••••• 2001) oorrasponding to ~2501in the

·ordinarily· liable to transf'.r thll .ervloe otX'lditione of' the IIPplloanta

ae applloabla to th•• at thll UIIII of' rllCruitm.,t omnot ba ohangad without

thalr con••.•t, th.t 80IIegmglll" with te8lllpor.ry atatus havil be., po.ted
~ ., Q( '-,..L~•..t.u.<

to PWIAllahabad trom PIII/CtX'latructitX'lJ Allahabad;tlt'ter the paaaJng of'

•••/p3.
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the JaplSlgedordar ."en though the ailllged ground at tr •.••ter ia that

there i. no work in tha lSIit. troll whiohthey have be.n tra'!.tarrad

..tlioh aho•• that the order iabla.ed and diacrain8tory(tnia III'DUldtor

chalbnging the UtputgedoNer haa net b.a'! -.ttionad .in the D,"/rajoinda. I
but .as advSlcad verbally during the cour.a ot haar1ng) J that they would

be los.ing their aeniority tor purpo.ea at l'agularieation by their tra'!.rer

to .,other s.,iority lSIit.

3- Betore waCOlli!to the contention. ot the reapcndant. a briet

• .,tion •• y be .ade ot an objection ra1Md by the. that the tnion or."..
(y(\~

impleadedthrough the Oivieional RaUway!'Imager",l' herIndia hes been

thlWlthe General I'Iansgar,Northem RaUway. Thay have ralied on .action-

80 or the C.P.C. whichliate the auth01'itiea tor ialUe or a notio.

barore tiling a lUit. To counter thie the applic81ta haY. aho.., a copy

or the order No.t(G)82U 212(B), dated 4.6.92 or the RaUwayBoard lIIhioh

liats the authorities COlllpat.a'!tt.o IICtror IWldon behalr Dr the ~ion

Dr India in raapect Dr any jtldiciQl proc.edings relat.ing to a Railway

~iatration. It. 18 •• a'! that Divim.onal Railway •••.•ag81'is one Dr

theee authoritiell. In view or thie, we are not inolined to put IlUCh
> "'b a:... h;~~ •

•••.\ght an thl8 objeotionA We also t •• l that the illpleadllllnt Dr the

~ion or India through tha Gen.ral ~lIger rather than tha Olviatonal

Ra1lvay••••.•ag.r wouldnot have INd. any Murial dirterenc. ta the

.anaidar.tion Dr the.e 0." on •• rit.. •• lUah .a overrul. the objection

4- The l'ellpondantllhave contended in their arguaenta that the

workhaa caaaed to exi.t tar the applioente in the .lIOiorit.y lSIit.

in which they ware working. •• they have thua beCOIII8 aurplua the

•••/rA.
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altemat!va waa eithar to diecharga thaa or to tr.,e'er tha•• to a ",it

whera work axiatad. The tr.,arar wea thua in the interest or the

applicmta ror otharwi_ they would have had to race ra~cb __ t. ••
}

rind that parJ"(a) or tha Railway Bedel letter No.E(NG)11-77/CL/45

dated 8-6-81 Wiich purports to ccr1sclidata the .ervice oonditia"l8 or

caeual labour, darines aeeual labour aa labour,Wioae eraplOYll8ntia

or a regular nature cover workllhopa,lccoahada, train lighting

eeaaalai, interllittlnt, 8p01'adicor extende aver lIhort perioda. .ota-3

below pera (8) or thia lettar atate. ae under a

lILeboureqlloyad against regular v8OII"IcisaWiether pa~ent

or tallpDrary ehall not ba e~oyed on caaud labour tar ••••

C.eual labour should not be allployad ror work on aonatruction

or wagonaand siallar othera workor e regular natura. ¥:Irka

eetabliahlllllnta, carriage .,d wagondepota, yards tnd atationa

but axolude labour 1IIIP1oyedror loading .nd unloading. ••

ragards oivil enginaering, ai~al and bridga llaintan.,ce,

cesual labour will not ba employedallCCaptfor aeaaonal,

rluctuating worka, casual renewala and occaaaional ran_ala.·

Qle or the oontention. or the epplicllnta is that they were ..,loyed

againat vaollndea or regular posts ror aa1ntenllnoe work in open line.

They have not however produced IInYevidence in eupport or thia contan-

tiona In view or the aroresaid proviaia"l in tha Railway Board latter 2>
.» eaJ-..J"P...:..l",,"~"kJ-~ ~t-

or B.5.11 casual labour c••not be •• gaged egainat regularlra~irallant

or eporedio natuH .,d aa no evidence haa bean produced by the
»

1M-
applicant in aupport or thilir contention we are not,/..a poa:1Uonto accapt

thie contention or the applicants. aa IIJchif the work had finishad

ror the applicanta in their unite they wouldhave had tte diaangaged.

Instead or dieengaging thee thay ware transferred to a ",it Wiars

••• /rs.

I "



"

~
~

,5.
work axisted. ••• alao ob•• rvll that in O•• .No.t 01' 1986 daoidad by tha

at.adebad Bltnchof' !:Intra! Adllinbtrativa Tribl.l'lal. I (1967)3 ATe .U3'

it w•• held aa f'ollawa in p£a-16 (iv) thareof' .-

8lt ia opan to tha reapondenta to o"'ar a trea'ar to anothar

diviaion to casual labour ae an alt8tnativa to raaorting to

tarllination of' _rvicee and it ia o~ to such casual labour

to .aeapt such trllflsf'er. This ahould, however. be done only

on the bads of' the a.liority poaiUon of the casual labour

in the originating division bIIing rirst aecartainad end than

it has to be ratained so thet aa and whanwork ia available

~ tha originating dhiaion. tha ossual labour aocapting the

transf'ar on e proviaional basie retain. his right to 00 •• back

to the originating divie1on.8

5- Thoughin the above .antioned caae the transf'ar involved waa

'1'011one division to another. w. 'ael that the principla u~ald tharein
>Ii~~!

oan be llqually applicabllltto the pUSlrlt ca.ea b.f'ore ue. If' tha

1'8apondantahave not .ada .uoh an of'f'er of' chooaing batwaan tranarar

and retranch •• nt to the applioant. thay CSl till., nowdo ao and taka

action a. par thair choica. ••• hava tekan nota ~f' thll contention of'

the reapond.,te that while para-2501 or Indian Railway Eatabliahlllllnt

"enual(1968 edition) provided that caaual labour (eL) £11 not liable

to tr.nef'ar the latar edition of' 1990 providaa in para-2001 theraof'

that auch labour are not IIordinarUy8 llabla to tren af'er. Thia 1IIpll••

that in epaoial cirau.atance. Caaual Labourcen be tranaf'arred. ••• alao

aaa 'rolll para l(a) of' the Railway BoardLattar of' 8-6-81(supra)

which provida. tAa conditiona of' aarvica of' eaaual labour that tha

warda that 8thay are not ol'ClinarUy liabla to tran af'ar8 b.,e bean u•• d

there. The reepondanta have atsted that thll A.T,C.call88 quoted by tha

.'o./p6.
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appl1clllta in .upport or their contention that they are not l1able to

tr •.••'.r ware baeed on the provi.ion or para-'l501 0' the Indi•.• RaU"ay

Eatabl1ahmS1tMa1Ual(1968edition) IIld there is no "'.renc. In tho.

0••• to the provlaion 0' para-2001 0' the later edition 0' 1990 which

peraita tranafar in epIlOia!circtaatance.. Tbu contention ~.r. to

Ite correct. In any Oa_ wen if "e were to argue that they .re not

li.ble to trans'er the choice 'or thell wouldbe bat"san retrancbmant

•.•d tran.rer.

6- Tha r.apondliRta have denied the contlntion 0' the appllo •.•ta

that thay would loee their aeniority 'or PUIPoeesor regulariaation i'

they are trensrerred ae per the iJlpungedaIder 0' 11.3.1993. They st.t.

that the ..,iority 'or pUIPoeaa0' regular1eaUon ill division "iae II'Id

not U"Iit "i88 whUe 'or JlUIPoaell0' d1eang.gelJlel1t•• d re •.•gagementit

"i." In support th.rllo' they have quoted the pMvillion In

para-2 0' Railway Boardoircular of'2';?OZfi(ca-I). III alllO ••• that

para 3 0' the General "-tager, Northem RaUwayletter 0' 14.S.S7(Clt-II)

prowidea a. under.-

-at presant aaniority unit. 0' Caaual labour on open line 'or

the purposea or engagementand ratranohtaant i. In.pecbl~ "he

•.•d 'or acreanilJ1 it is the Divia!on. 'or project oasual
> lL.j

labour the seniority unit is • Obi81on) As per raoent

~r_ Court juclgJIent.-

7- In v1aw0' thaea provisions the apprehension 0' the ~plicanta

that they would loae th.ir •• n1or1t)' 'or purpoeell0' regulariaat10n In

Clan IV po.ta if tbay are tr •.••terrell to Plllk1 which 18 IoIithinthe .ue

allahabad Division appeare to ba Ul 'ounded. It "auld be relav •.•t

bare to ••.•t1on th.t in the caa. 0' Tarul Kant! Ghosh•.•d others Va.

1k11on0' India J II (198S) .TLT(CAT)(~)621 decided on 5.7.8S the
•• .J.p7.
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aonalderation of the faata mentionedabave ••• do not find InY JIIfirlaity

in the order tr •.•eferring the appliaenta frOlllJIIaligaonto L_..s,..g. att.r

t ••dn!l into accomt the •• eurlnCe giVin by ~. !har •• ~d the 8pp1'8henaion

axpressed by 1'11'. SIn, we order that aenicrity If'Idthe ben.fit. that the

applioente were enjoying at l'Ialigaon JIIoluding the benefite af peet

ae~cejhe appliclI\ta will be protected on thair transfer to Leading.·

To allay InY fear of the applicante in this regard the 1'8apondll\talIhould
!> ~

prav1det:dooull8l'ltto •• cb of theil, it they heve not already dCl'lethat,

ahowingtheir total length of eervUa in no. of daye upto the ti_ of

their treneter. The applio•.•ta ooUldthen peraonally cheal<"'-'rlu· 'I

eanlority lieta of caaual lebour aC1'eenedfor absorption in regular poata

are notified thet nobodywlt",*,~ength of salViae bas been 8C1'eened

tor abaorpticn. lIB hereby direct the r8lpondent. to provide such a

docuMl'lt if they have not already done it.

8- The argull8l'ltaot the applicante that the Oivisional SJparintending

EngJlleer(Coord)(OS£/Coord)"ae not cOlllpetentto paas the tr •.•efer order

does not appear to be oorrect in view of the fact that in .,cordanca
» Q.clrt.-\..

with tha Northem RaUWeyLNo.S23-l!t'79dated 18-4-91 the OS£/Coord."ould

b. overall incharge of the Engineering Deptt••.• d ia coapetent to tr •.••f.r

th•• ae at.ted by the reapondanta.

'- low ". take up the arguaent of the eppl1centa that the tranal'er

order ia aalaride in nature mca juniors to them hava been i9lored end

also sOlieothers have been posted in their place. They have .tated that

aoae jmiora under P.,I I'Ieje Roadhave not been touched at all" lIB do

not think tbat it is relevant to coepars the aeeual labour workingunder

••• /JIJ.
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.nother ~ior1t)' unit viz. PIlI ""j. Road, with those working under

ditferant PMIa, It is poasible that the wad<tor the caaual labour
:> ,

of PMII'Ieja Road, h•• not c:aaaedto exist •• ~ the Ca•• in the lI'Iita

of PWIa.t\era tha applicl!Inta are working. That ia • aaparata seniority

unit for the purposes of retrenchment I!Indreengagement. •• l'fIgarda tha

51 peraens allegad to have been posted in the vacanciaa tc be created

.s a conaaquence of the tr.,ater at the applicl!Inta the l'fIapondentahava

atated that all the 51 persona hava alreacty been aoreened tor abeorpticn

and they have been poated against regular poate Md not against vacl!Inciea

> ,
, cBlual labour to be created by transferring tha appl1cl!Inta. Thia atatalllel\

appears to be correct 81noethe noUce NO.IiP/11/92ann8Xsdto the rejoind

re ada as tndar a

-lliat of 51 dscaaualisad g"gllen under PIlI/Ald enclosed

hereld.th whowere under transfer to work t61derP~Ballest/

TOI..vida Sr.OD4/J/ILDlatter Na.cNSr.DOI/I/Stea1/92 of

2D.7.1992 ia hereby cancelled.-

Ths applicents have aleo atated that after the tr8l18fer order

lIIaspassed on 11.3.1993 aomeamongatthe applicants have bean allowed

to continue in their axisting lIlit while others whowere senior to th •••

bave not bean ao allowed. Hencethe reapondents have adopted a di(-·

criainatory policy.

1D- In thla regard 11I8conddar it just and fair that the transter

which is allaged to have been llladato avoid retrenchlll8nt ahould ba _da

on the 80M principIa 8a followed for retrenchment, viz. the jll'lior-

Boat pareon. ahould be firet traneterred out. Wdle lIIakingtibia
.l\(M

obsel\lat1en we hava kept in our minda the following proviaion inJlote

belowpara 2004 of the Indil!lnRaUwayEatabliahment Planual(1990edition).

-""era casual laboureZ'lhave to bs termineted due to non-
>~

availability at work tor tham tha ewU;tor thair retrenchlllant

•• /~fj.

"



/
./,

will be that of' 111Inspector and SupervisorCas the Case maybe)

in the case of' cawal labour on the open 11na. ror project

caaual labour en Zonal RaUw.ya, the ""it tor thia purpose w111

ba the Oiviaien,.iee WIdDepartmentwiee as per inatructiens
d;...,v.R..J

issued by the RaUway Board. CaaJal Labour directed fro. ana

unit to .,other w111rll1k junia_ast in the new unit.-

•• such it ia tail' that tor tr •.••f'er en the ground ot bailIg

surplus tha junior-lIOst in the seniority list at the PilI i.e. Inspector

should be tirst trll1sferred out. further the trll1sf'er should not aleo

be madein order to eccomodatesomeothers whoare brought in trolll enother

seniority lI'Iit whsther such a U'lit ia within or outside the Oiviaion. In

case the applicants sre able to shOIdto the resplW1dents01' if the respondent
;!>~

themselves tind •.•y csses where jWliors to them in Lsam.WIlt of PilI .s

they are working@ridwho.re also working ae Casual Lsbour and tigure
> M"",/f;::-e)

in the sane aaniority lhave been allowed to continue or others froe •

ditfarent seniority lI'Iit are transferred in to till-up the posts occupied

by thelll(nosuch cOlllpsrisonto be lIIedewith decssualieed gengllltlO)then to

ths ex~nt of' the nueber or jWliora eo re.tained 01' so brought in the

transfer ordsr ot an squivalent nuraber of' the senior lIOat frolll amongst

the applicants whohave not been alloved to oontinue their duty in their
.!><>{,Ik

axisting lIlit will be deemedto be CfJaehedand auch(applicanta would be

dsel1lldto bs cantinuing in ssrvice hom the date these jU'liore have been

allowed to continue in the aemeWIlt in prefarence to thaa or the data

trom which any auhiders are brought in by tr.,atar. The respondente

are directed hereby to tallow the obaarYatinns Bade in this peragraph.

They shall alac tollow the directions I118dein the last santence or para-7.

11. In 0••• No.668/1993the applicants have also aought the relist

that thay should be screened WIdregulari sad. Theyhave alleged that

juniors to thelll have been ecreenad and regularised. In oa. thie 81lege-
• •.•/p10 •
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Ucn b correct and if Iny _gat the applicants of' all the a.As.

beiftg cansidered hereill wouldhave been due f'or acrNnillg Ind regulari-
/

esUen 8S per the eaniority list f'or such purpose rather th., their

juniora then such of' the Bppl1clnts whowouldhaw. been ., 1::,,'8 should

be ecreaned end regulsrieed end alllO given seniority trOll tha date

woo jla'liora ~r. regularisad. This should be dene within a period

of three IIIOI'Ithefrom the date of receipt of thie order. The reepandente

are directed accordingly.

12- ~th the directians contained in psrea No.10 end 11 above

these o.aa. are disposed of. There will be no order 8a to ooate.

~lr---
"EPIBER (a)
DATED. Allahebad !'lay r3' 1994.

(IS ps)
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