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ALIAHABAD

Allahsbad this the 22ud day of Decowd 1995,

Original Application no, 763 of 1993,

Hon'ble Dr R.K,Saxena, Judicial Member

Hon'ble Mr S, Dayal, Administrative Member.

Prem Shanker Tiwari, R/o Village and post Ghoorpur,
District Allahabad.

s 0 09 Applicant .
C/A Sri R.P.Singh.

Versus

1. Upion of India through the Senior Superintendent
of Post Offices, Allahabad,

2. Shashi Kant Diwedi, S/o Sri Lok Nath Dwivedi,
R/o Village and post Ghoorpur, Distt, Allahabad,

« « « « Respondents,

C/R Sri N.B.Singh, Sri A.K.Gaur.

OQRDER

Hon'ble Mr S,Dayal, Member-A,

This applicetion has been filed under section 19
of the Administrative Tribunal Act, 1985, The applicant
was a candidate for the post of Extra Departmental Sub-
Post Master in Ghoorpur Post Office of Allahabad Division,

He claims to be a graduate and claims to have sent his
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candidature for the post which fell vacant. The

applicant was selected and appointment letter was

issued to him vide Memo no. B-3/Ghoorpur /II dated

08.02.93. The charge of the post of Extra Departmental
Sub Post Master was made over by Sri Subey Lal Bishkarma
on 15.02.93, He claims to have been performing duty

to the fullest satisfaction of his employer. The form-
ality of medical examination Was also completed after
issuance of the letter of dppointment and before taking
over charge onl5,02,93. The respondent has suddenly
issued a letter dated 22,04.93 informing the applicant

that his services would be terminated,

2% The applicant claims the relief of quashing of

order dated 24,04,93 with award of all benefits, privileges

and continuation of service and also award of the cost

of litigation,

3. The ground on which the relief has been sought

for are:-

e The order of termination of the applicant 's
Service is made without dpplication on mind and
is arbitfary.

ii. The order gives no reason,

iii, No opportunity was given to the applicant before

termination order was passed,

iv, The applicant is still working on the post of
Extra Departmental Sub post Master and has not
handed over the charge to the new incumbent,

V. No termination under Rule 6 has been passed in
his case after proper dpplication of mind,
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4, One Sri Shashi Kant Dwivedi filed suppliment ary

affidavit claiming that he was one of the candidates

considered for the post of Extra Departmental Sub,Post

Master, Ghoorpur and was placed at Sl. no. 1. He was,

4 1 however, not appointed on the report of Inspector to the

A effect that he was not a resident of village Ghoorpur and
the applicant in this case who was at serial no. 2, was
glven appointment. He made a Teépresentation to the Director
Postal services who cancelled the appointment of the appli-
cant. The applicant in this O.A., thereafter, approached 3
the Tribunal through this application and obtained an

exparte stay order,

. De The respondents have stated in their GCA that
.: the termination of the applicant was made under the provisis
. ons of section 6 after giving one month's notice. The
| reéspondents had admitted that they had no complaint against ;
the applicant in the discharge of his'duties but there was
d Tépresentation against his appointment to higher authori-
. ties. He has stated that the case of the dppointment of
} the applicant was reviewed by the Director, postal Ser vices,
f Allahabad who found the appointment to be irregular ang
{ directed the respondent no. 1 to take action under rule
6 of the EDAfs (C&S) rules, 1964. Thereafter, the notice
was: issued ta the q##lhunﬂ; . before terminating his

sérvices. It is stated that the respondentg haﬁé obeyed
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incumbent but simply requires one months notice to the
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applicant. This has been done. Another Counter Affidavit
has been filed by Shri Shashi Kant Dwivedi, in which it

has been mentioned that the facts brought on record in t he
Supplimentary affidavit given earlier were correct. It was
further stated that the name of Tespondent no, 2 could not
find place in the voters list of the village Ghoorpur
because Pradhan is the brother of the applicant in this

OA. The Tahsildar of Tahsil Bara has given certificate

to theeffect that the answering respondent is a resident of

village Ghoorpur. He has 2 large no, of Khasaras and Khatau-

nies to show that he is a resident of Ghoorpur and that the

village Pradhan got his name deleted from the voter's list

of ‘the village with: an ulterior motive. It has been mentiond

that the applicant has obtained the stay order bﬂhoncealing

meterial facts from the Tribunal,

6, The applicant in his rejoinder reply has stated
that the selection of the applicant was made after full
enquiry and verification of his property, home residence,
income, education, character and other concerned aspects

in accrodance with the method of r ecruitment. He denies
that he concealed any facts from the Tribunal, He claims
that he was found most suitable candidate after the enqulry
by the inspector of post Offices. He claims that cancella-
tion of the order of appointment on complaint of respondent
no. 2, who was not a resident of Ghoorpur and has several
criminal cases pending against him, was done with ulterior
motive and against principles of natural justice., He has
alleged that the senior Superintendent of pPost Office passed
impugned order against the applicant at the instance of

the Director of postal Services and incompliance of his

vreed/=
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order. He has said that the rule 6 can be applied only
when the post is abolished or upgraded. He has ci ted
the judgement in following cases for grant of relief

sought by himgs-

o 1. 1%9) ATC Vol 15, page 15 of Patna Bench, Baikunth
Nath Jha Vs. Union of India and others,

ii, 199) ATC vol 15, page 20 of Patna Bench, Ganesh
prasad Singh Vs. Union of India and others,

iii, AlJ, page 452 of Chandigarh Bench, Tininder
Kumar Vs, Union of India and ot hers.,

v The respondent no. 2 filed supplement ary affidavit
to prove his claim. He has filed yet anotheraffidavit.
He has stated that documents which have beeq%nnexed with
the re joinder were forged and fabricated. It has been

A mentioned that RA-1 giving the extract of K&ﬁtauni on
02.12.92 shows the Occupancy of prabhu Kant who died on
17.03.81. It is mentioned that the salid Khatauni does not
give names of a number of persons of the family who bec qme

Occupants. It is mentioned that RA=4 is fictitious document

is mentioned that the applicants name is at serial no,
3, while the respondent who made this affidavit was at
sle no, 1. It is also said that the applicant obtained

exparte stay order behind the back of respondent no. 2,

8 In order to ascertain veracity of the claim
made by the applicant and Tespondent no, 2, the original
Papers connected with the appointment of the applicant to

this post were called for, have been perused by us. we

veeeeb/=
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have also heard the arguements of Shri R.P. Singh on behalf
of the applicant and shri N.R. Singh on_behalf of the
reéspondent no, 1 and Sri A.K. Gaur on behalf of the
respéndent no. 2, A number of cases were cited by the
learned counsel for the applicant in support of the

applicant claim. They are as below:-

i, 1991 (15), ATC 20 (Patna)

ii, 1991 (13), ATC 15 (Patna)

13%. 1994 (26), ATC 159 (Ernaculam)
iv, 1991 (16) ATC 937.( Supreme Court)

Learned counsel for the ITespondent no, 1 chose to rely

on the judgement of Supreme Court in case of temporary
app01ntment in which the ratio was that no notice need be
given before termination of temporary Government servent.

It has also been argued by him that rule 6 was complied

with by giving notice and, thereafter, there is no irregular-
ity in the order. learned counsel for the respondent no. 2 s

sald that the principle of Natural Justice was nat violated

.and cited 1987 (3) ATC 54 cuttack in support of his arguements

9. The learned counsel for the applicant has cited

a catena of judgem nts in his favour to show that the order
was bad in law. In Bishnukant Jha vses Union of India and
others (1991) 15 aTC 15, it was held that although
appointment order stated that the appointment was provisional,
the appointment was made after due enguiry and verificatim or

a vacant post and there was no illegality in the appointment

order which made it ab initio void, Since the cancellation

of appointment was made on a complaint, the applicant should

have been given notice and opportuinty to be heard. The

.t“'-i‘?/-
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order of termination was set aside,

10, In Ganesh Prasad Singh versus Union of India

and others, (1991 15 ATC 20, it was held that appointing
authority could cancel the appointment of E.D.B.P.M. for
patent illegakility after giving him an opportunity to be
peard but it could not be done by virtue of powers of higher
authority which was only saperviscry, An appointment wkas 1d
be void ab initio only if essential requirements conceming

eligibility to be appointed were not fulfi lled.

11, In Bhudn Singh vs Union of India and others,

TA no. 3 of 1987, it was decided by Allahabad Bench on
13.05.91 that order of t ermination based on 3 comp laint of
a.competing candidate that he was a better Candidate as he
had obtained higher percentage of marks in matriculation,
was bad in law because higher marks was not 3 sole criterion
for sdetion of candidates, because no opportunity ar notice
was given to the applicant as envisagel in Rule 16 of

EDA (Conduct and Service) Rules, 1964 althaigh the order of
cancellation of appointﬁent was passed under that rule and

that no order under rule 6 of EDA (Concuct and Service) Rules

1964 could be passed because the work of the applicant was
satisfactary,

12, In Suresh Kumar vadav Versus Unionof India ang
others, OA no. 1288 of 1993, it was decided by .Allahabad
Bench on 10,11.94 and it was held that terminati on of service
under Rule 6 of EDA (Conduct and Service) Rules, 1964, could
only be for unsatisfactory service or for administrative

Teéasons unconnected with the conduct, Since the action was

il‘t!!tnia/-
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taken on a complaint regarding the applicant!s conduct,
termjnatiﬁﬁwwithout opportunity to be heard was held

wiolative of the principles of nzural Justice,

13. In T.G. Gowrakutty vs. supdt of post Offices,
Alapuzha and other, (1194) 26 ATC 159. 1t has been held

that just because the applicant was informed at the time .

of appointment that his services were lible to be terminated,
does not confer any right on a public authority to act on

Whein and Caprice,

14, The Supreme Court in Shravan Kumar Jha and others

Vs. State of Bihar and others (1991) 16 ATC 937 had held that
in case of cancellation of appointment order of Assistant
Teachers because of non competence of authority making
appointments, because of bypassing of reservatim s and bacause
c{}umhcompliance of condition of appointment, holder of.
apupointment order were entitled to Opportunity of hearing
before cancellation of their appointment in the facts and
circumstances of that case, The ratio of that case will not be
applicable to the present case because of specific P'mutaiong ¢

of rule 6 of EDA (C & S) Rules,

235, Learned counsel for the official respondents has

cited judgement in OA 200 of 1994 of this tribunal dated
16.14.94 in which termination simplicitor has been upheld by
finding an analogy with Rule 5 (1) of CCs (Temporary service)
Rules, 1965 and the Judgements of Supreme Gourt in terminatior,
S8implicitor of temporary employee. The ® unsel for the
respondent no. 2 had drawn our attention to Prahalad Charan
Swain vs Union of India and others, (1987) 3 ATC 54. 1In

this case the services of the dpplicant who was an Extra

findings in enquiry that selection was not properly done.
There was no stigma or imputation on the conduct of the
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applicant, His serviceswere terminated under Rule 6 of
Extra Pepartmental Agent (Conduct and Sérvice) Rules, 1964
On administrative grounds. The order of termins tion was

upheld as there was neither procedural flaw nor bias in the

Oorder,

15. The ratio of above judgement can be summed up by

- saying that termination of service of Extra Departmental Agent
should be done after giving them Oopportunity of being heard
in cases where termination is resorted to on grounds related
1o theé conduct of the petitioner and the arder is penal in
nature¥, Notice is not necessary in other casesg including
appointment which are ab-initio void due to appointed
candidate not fulfilling any of the conditions of eligibility,
Another exception is where action for termination is taken-
under provisions of Rule 6 of EDA (Conduct and Service)Rules,
1964 and cases of termination under this rule are unsatisfac—

tory service or administrative ground unrelated to the conduct

of the applicant,

i[i70, In the instant case, the original file of =
selection was called for, The names of candidates spo-nsored

by the Employme nt Exchange and who applied directly are listed
in a statement on pages 25/C, 25-1/C, 25-2/C and 25=3/C,

The statement mentions that candidates at serial nos,

l, 2 and 3 had applied directly while as a matter of fact

only candidate at serial no, 2 had applied directly and the
Names of. other candidates had been recived fromthe employ- /
ment exchange., The endorsement in red ink against names of

all candidates eéxcept Shri Prem shankar Tiwari at serilag no,

6 mentions that they were non local candidates. Thus it is

..‘..lu/'_
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Tiwari eligible and all other Candidates ineligible was

- their place of residence., 71t dppears that the senior Supt.,

of Post Office asked the sub-divisional Inspector of post
Offices to':verify arigingl residencey@character, caste, sour-
Ce of income and dccomodation for a post office of eight
Candidates and fecommend. This letter is available on page
27/C of the file, The report of the Assistant Supdt, of

POst Offices, south sub Division Allahabad, placed on page
46/C of the file shows that shri Gyan Chandra, Shri ATrvind
Kymar Kesarvani, Shri PremsShankar Tiwari, shri Diwakar and
Shri‘moti lal were local resideng of village Ghoorpur.
After those verification a note was submitted which was
partly based on some information received from one Kamla
#Shamkar¥, Gram Pradhan of village Ghoorpu;)saying that

the name of Shri Gyam Chandra was not in voters list of
village Ghoorpur. This note which is placed on page 49/C

of the file also states that ASPOS South had?indicated t he
location of Ghoorpur post Office nor the number of gram Sabhaz
in Ghoorpur and their distance from ene another. Inspite

of this note dated 04.02.93, the sr, Supdt. of post Offices
appointed Shri Prem Shanker Tiwari on 05.02,93., shri

in the applications of candidates and this application was
received on 11,02.93 and is available on page 53-1/C to 53-3/
C of the file. The note dated 17,02.93 on page 54/C shows
that this applicati on was filed on the ground that the
applicant had admitteq that he belonged to Chaksaripur
village but it cuhwmﬁaﬂﬁﬁa ignored the claim that the
applicant had become original inhabitant of village Ghoorpur

veessall//
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although he originally belonged to Chaksaripur, A complaint
against appointing authority was made by shri Gyan cChandra

on 15,02.93, It is available on page 56-1/C in the file,
This was recommended for being 'filed by the Senior Supdt, of
pPost Offices vide his report on page 65/C of the file,

The Senior Superintendent of Post Offices was informed by

the Post Magter General vide letter placed on page 66/C of
the file that the D.P.S. had reviewed the case and c ancelled
the appointment order made by the Senior Superintiendent of
Post Offices. The Senior Superintendent of post Offices
after some queries issued the shu#.cause notice placed on page
75/C of the file and gavé one months notice to the applicant

for ermination of his services, This notice has been challenged

in the application before us,

b_ﬁd:#‘
18, The first issue(has been raised in this case by the

applicant is that an order of appointment can not be reviewed
under Rule 16 of the Epa (C &5 ) Rules, 1964, The rule
contemplates review after an enquiry is held or a disciplinary
case is conducted énd review of any such order can be made under
the Rule, Since it is not a case of enquiry or disciplinary
Proceedings, Rule 16 of EDA (C&S) Rules, 1964 iq?ggplicable.

However, Rule 6 of EpA (C&S) Rules 1964 is applicable,

19. The order of termination has been assailed on the
ground that it is made without any application of mind, This
ground is untenable as the file of appointment produced before
us shows that the senior Superintendent of post Offices
deldberated whether Téasons have to be revealed in the order

under rule 6 and passed the order only after clarification

iu.---l-?/-
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was provided to him by the office of the post Master
General. The file also shows that serious injustice

was caused to a number of candidates because they had been
categorised as not be longing to Ghoorpur for extraneous
Teasons and this was within the knowledge of the Senior
Supzintendent of Post Offices from whose 6ffice this

fi le has come, Therefore, the circumstances as reuealed
in the file show that the order under Rule 6 of the EDA
(Conduct and Service) Rules 1964 was made after due

application of mind.

20, The order of temminatim has also been assailed
on the ground that it is a non-speaking order. The order
of discharge simpliciter is made so as not to cast any
dspersiows on any person. An Erder under Rdle:6 of the ERA
(Conduct and Service) Rules, 1964 can be passed for
administrative reasons as was the case here and no reasons
need be given in the order. Therefore, this ground also
fails., It is?%;cessary to give: an opportunity to be heard
to the applicant before passing order under the aforsaid

rule 6 and since the motive behind passage of this order

is not to take -action but to terminate the services of an

in the case under consideratinn be fore us,Thlxhiﬂ Tnvémiw@u}
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2], We, therefare, find no reasons to interfere with

the order of termination of the applicant. The application.

is,therefcre, di smissed, The Tespondents are directed to

o a /e



in 1993 by:. the Employment Exchange Considering thej

vcurrent glaca of residence,

lzhe‘"iv"é{ shall be no order

as to costs,




