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(By emoble Ries Mahe Ben- RR) 

Those 0.4a. have been tiled against the order E4.11P/11/92 

dated 11-$.93 of the Divisional superintending Engineer ( Coord) 

allehabed Divis2ion,(1'6tr*''tn-'-ster6.rin ;the applicants from their present 

unit of PVI to the unit of Ple/PQRS/Panki. 

The applicants were engaged as casual gengmen end have since 

smeared temporary status. Their length of service is around 10 years 

or longer. They have challenged the transfer order on the grounds that 

under pars 2501 of the Indian Railway Establishment Ranual (IREM)1968 

edition, they are not liable to transfer; that the order in discriminatory 

and malefide in nature because some persons junior to them have bean 

retained either in the same unit from which they have been transferred 

or in other unite in the same division e.g.Pill,Pleja Road Jae mentioned 

in para 4(1x) of 0.4.No.729 of 1993); it is also malafide because 

ths 
51 persons who were earlier transferred out to Tundla have been ordered 

to be retained and adjusted in the vacancies to be created by transferring 

the applicants; that the authority that passed the order is not competent 
r 

to do so; that even thfough willies the revised Indian Railway Establishment 

Manuel 1990 edition Wee pareeles.2001) corresponding to12501 In the 

previous edition has been amended to provide that casual labour are not 

"orciinarily• liable to transfer the service conditions of the applicants 

as applicable to them et the time of recruitment cannot be changed without 

their consent, that some gangmen with temporary status hese been posted 

I  
to PRI 4111.1shabed from Pill/Construction Allahabad, isfter the passing of 

.../p3. 
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the impunged order even though the alleged ground of transfer is that 

there is no work in the units from which they have been transferred 

which shows that the order isbiased and discriminatcry(this ground for 

challenging the impunged order has not been mentioned in the O.4a/rejoinde3 

but was advanced verbally during the course of hearing); that they would 

be losing their son ity for purposes of regularisation by their transfer 

to another seniority it. 

3— 	Before we co to the contentions of the respondents a brief 

mention may be made 	an objection raised by them that the Union of 

CP A''ft■I India has been imple ed through the Divisional Railway MonagerAr her 

than the General 	ger, Northern Railway. They have relied on section- 

80 of the C.P.C. wh 	lists the authorities for issue of a notice 

before filing a eui 	To counter this the applicants have shown a copy 

of the order No.E(G 2LL 212(8), dated 4.5.92 of the Railway Board which 

lists the euthoriti competent to act for and on behalf of the Union 

of India in respect of any judicial proceedings relating to a Railway 

Administration. It is seen that Divisional Railway Manage; is one of 

these authorities. 	view of this, we are not inclined to put much 

st Gle eee.i.eeee&ek . 

weight on this obj 	an4 lip also feel that the impleadmant of the 

Union of India th 	the General Manager rather then the Divisional 

Railway Manager woo d not have made any material difference to the 

/ 

4— 	The rasp 	ta have corteneed in their arg,eeents that the 

work has ceased to exist ter the applicants in the seniority unite 

tt •ensideration of 	se 0.4s on merits. As eked" we overrule the objection 

in which they were rising. As they have thus become surplus the 
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alternative was either to discharge them or to traisfar thee to a unit 

where work existed. The transfe: was thus in the interest of the 

applicant.* for otherwise they would have had to taco rIkrancheent. 
lls 

find that pars-1 (A) of the Railway Board letter No.E(NG)11-77/CA)46 

dated 8-6-81 which purports to ccosolidate the service conditions 
of 

casual labour, defines casual labour as labour,whaise employment is 

s
eam:nal, Intermittent, sporadic or extends over short periods. K:te -3 

below pare (8) of this letter states as wider s 

"Labour employed against regular vacancies whether permanent 

or temporary shall not be employed on casual labour terms, 

Casual labour should not be employed for work on construction 

of wagons end similar others work of a regular nature. Works 

of a regular nature cover workshops, locoaheds, train lighting 

establishments, carriage and wagon depots, yards end stations 

but exclude labour outplayed for loading and unloading. As 

regards civil engineering, signal and bridge maintenance, 

casual labour will not be employed except for' seasonal, 

fluctuating works, casual renewals end accessional renewals.
*  

One of the contentions of the applicants is that they were employed 

against vacancies of 
regular poets for maintenance work in open line. 

They have not however produced eny evidence is support of this conten-

tion. In vista of the aforesaid provision in the Railway Board letter > 
es, 

of 8.6.81 casual labour cannot be engaged against r egular
t  requirement 

of sporadic nature and as no evidence has been produced by the 

applicant in support of their contention we are notA 
 • position to accept 

this contention of the applicants. ilia such if the work had finished 

for the 
applicants in their units they would have had tetras disengaged. 

Instead of disengaging them they were transferred to a unit where 
• .•Ip5• 

1 
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work existed. Ye also observe that in 0.A.No.1 of 1986 decided by the 

Ahmedabad Bench of Caatral Administrative Tribunal. j (1967)3 ATC 4131 

it was held as follalSoll in pare-1 6 (iv) thereof 5- 

"It is open to the respondents to offer a transfer to another 

division to casual labour as en alternative to resorting to 

termination of services and it is open to such casual labour 

to accept *Joh transfer. This shoold, however, be bone only 

on the basis of the seniority position of the casual labour 

in the originating division being first ascertained and than 

it has to be retolned so that as and klOter,  work is available 

in the originating division, the casual labour accepting the 

transfer on a provisional basis retains his right to come back 

to the ori sting division.•  

5- 	Though In 	above mentioned case the transfer involved was 

from one division 	another, we feel that the principle upheld therein 

can be equally app abletto the present cases before us. If the 

respondents have n made such en offer of choosing between transfer 

and retrenchment 	the applicants they can even now do so and take 

action ae per their ono ce. we have tdoen note tif the contention of 

the respondents that while pare-2501 of Indian Railway Establishment 

Manual(1968 editian) provided that casual labour (CL) are not liable 

   

to transfer the 1 

 

er edition of 1990 provides in pare-2001 thereof 

   

that such labour are not *ordinarily• liable to transfer. This implies 

that in spacial circumstances Casual Labour can be transferred. * also 

sea from pars A(*) of the Railway Board Letter of 8-6-81(eupra) 

which provides 	renditions of service of casual labour that the 

words that *they I  not ordinarily liable to transfer" have been used 

there. The reap ants have stated that the .LT,C.casee quoted by the 

•odIDR. 
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applicants in support; of their contention that they are not liable to 

transfer were based on the provision of pare-1501 of the Indian Railway 

Establishment Manual(1968 edition) end there is no 4ference in those 

cases to the provision of pare•2001 of the later edition of 1790 which 

permits transfer in special circumstances. This contention appears to 

be correct.. In any case even if we were to argue that they are not 

liable to transfer the choice for them would be between retrenchnent 

and transfer. 

6- 	The respondents have denied the contention of the applicants 

that they would lose their seniority for purposes of regularisation it 

they are transferred as per the impunged order of 11.3.1993. They *tats 

that the seniority for purposes of regularisation is dire.mion wise and 

not unit wise while for purposes of disengagement and reengagement it 

it unit 	wiser In support thereof they have voted the provision in 

per•-2 of Railway Board circular cf23.74.76(CA-1). de also see that 

pars 3 of the General Manager, Northern Railway letter of 14.8.87(CA-11) 

provides as under:- 

'At present seniority units of Casual labour on open line for 

the purposes of engagement and retrenchment is Inspector wise 

and for screenign it is the Division. For project casual 

labour the seniority unit is a Division, elle per recent 

Screws Court judgment.• 

7- 	In view of these provisions the apprehension of the applicants 

that they would lose their seniority for purposes of regularisation in 

Class IV poets if they are transferred to Panki which is within the same 

allehabad Division appears to be ill founded. It would be relevant 

here to mention that in the case of Tenn Kanti Ghosh and others Vs. 

Union of India 1 II (1988) ATLT(CAT)(91) 621 decided on 5.7.88 the 

••4137. 
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Guwahati Bench of the Central Administrative Tribunal held"that in 

consideration of the facts mentioned above we do not find any infirmity 

in the order transferring the applicants frocr. Maligeon to Luni-ning. After 

taking into account the assurance given by Mr. Sharma and the apprehension 

expressed by Mr. Sen s  we order that seniority and the benefits that the 

applicants were anj ing at Maligaon including the benefits of past 

.i  he applic e will be protected on their trans§sr to Loading." 

To allay any fear of the applicants in this regard the re apar,l,v-,t9 should 

provida,doeurnent to each of them, if they have not already done that, 

showing their total length of service in no. of days upto the time of 

their transfer. The applicants oould then personally check whenever 

seniority lists of casual labour screened for absorption in regular posts 

are notified that nobody te:thattorter length of service has been screened 

for absorption. We hereby direct the respondents to provide such a 

document if they have not already done it. 

The argument• of the applicants that the Divisional Siperintending 

Engineer(Coard) (LISC1Coord) was not competent to pass the transfer order 

does not appear to bcorrect in view of the fact that in accordance 

L ,,, 
I,  

with the Northern Ra lwayNo.523-4/79 dated 13-4-91 the DSE/Coord. would 

be overall incharge of the Engineering Deptt. and is competent to transfer 

them as stated by the respondents. 

Now we take up the argument of the applicants that the transfer 

iil
order is malafide nature since juniors to thew have been ignored and 

also some others have been posted in their place. They have stated that 

some Juniors under p Meja Road have not been touched at all. We do 

11 

not think that it i relevant to compare the casual labour work in o under 

.../be • 
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another seniority unit viz. PYI Pejo Road, with those working under 

different Paris, It is possible that the work for the casual labour 

of PdI Raja Road, has not ceased to exist as rn the case in the mite 

,e) 
of Plias where the applicants are working. That is a separate eeniority 

unit for the purposes of retrenchment end reengagement. as regards the 

51 persons alleged to have been posted in the vacancies to be created 

as a consequence of the transfer of the applicants the respondents have 

stated that all the 51 persona have already been screened for absorption 

and they have been posted against regular posts and not against vacancies 

et casual. labour to be created by transferring the applicants. This state:men 

appears to be correct since the notice No.:13/11/92 annexed to the rejoinde  

reads as under: 

"41 list of 51 decasualieed gangmen under PIIVIU.d enclosed 

herewith who were under transfer to work under PC/Ballast/ 

TOL vide Sr.DETI/I/ALO letter No.CO/Sr.DEN/E/Steol/92 of 

20.7.1992 is hereby cancelled." 

The applicants have also stated that after the %transfer order 

was passed on 11.3.1993 some amongst the applicants have been allowed 

to continue in their existing unit while others who were senior to them 

have not been so allowed. Hence the respondents have adopted a dis-

criminatory policy. 

10— 	In this regard we consider it just end fair that the transfer 

whicth is alleged to have been made to avoid retrenchment should be made 

on the some principle as followed for retrenchment, viz. the junior—

most persons should be first tre- eferred out. While making this 

observation we have kept in our minds the following provision in Mote

below pare 2004 of the Indian Railway Establishment. Planual(1990 tdition)• 

'Where casual. labourer, have to be terminated due to non- 
 

availability of work for them the euilt for their retrenchment 

•aP9• 
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ed. 

will be that If an Inspector and Sup, relsor(ae the case may he) 

.Ln the case Ce aosual labour on the open line. For project 

casual labour on Zonal Railways, the unit for this purpose will 

be the Division—wise and Department wise as per instructions 

issued by 	Railway Board. Casual Labour directed from one 

unit to another will rank junior—cost in the new unit.' 

As such it is fair that for transfer on the ground of being 

surplus the junicr-most in the seniority list of the Pia i.e. Inspector 

   

should be first train 

 

rred out. Further the transfer should not also 

   

   

be made in order to accomodate some others who are brought in from crother 

seniority unit whether such a unit is within or outside the Division. In 

Case the applicants are able to show to the respondents or if the respondent 

themselves find any cases where juniors to them in,same unit of PVI as 

they are working rand who are also working as Casual Labour and figure 
it.: o) 

in thy: same senioritykhave been allowed to continue or others from a 

different seniority till' t are transferred in to fill—up the posts occupied 

by them(no such comparison to be made with decosualised gangster) then to 

the extent of the num r of juniors so retained or so brought in the 

transfer order of en 	ivalent number of the senior most from amongst 

the applicants who ha not been allowed to continue their duty in their 

ei existing unit will be owned to be qua shed and suchLapplicents would be 

deemed to be cantinu 	in service from the date these juniors have been 

allowed to continue in the ease unit in preference to them or the date 

from which any outsiders are brought in by transfer. The respondents 

ars directed hereby to follow the observeti ns made in this paragraph. 

They shell else follow the directions made in the lest sentence of pare—?. 

11. 	In O.a. No.668/1991 the aeplicante have also sought the relief 

that they should be screened and re, .lari Bed. They have alleged that 

juniors to them have been screened and regularised. In yeas this allege- 

.“./1310• 
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Lion is correct and if any amongst the applicants of all the O.As. 

being considered herein would have been duo for screening and regulari- 

sation as per the seniority list for ,Jch purpose rather then their 

Juniors then such of the a pplicants who would have been so due should 

be screened and regularised and also given seniority from the date 

such juniors ware regularised. This should be done within a period 

of three months from the date of receipt of this order. The respondents 

are directed accordingly. 

12— 	With the directions contained in sera* No.10 and 11 above 

these 0.Ns. are disposed of. There wi:1 be no order as to costs. 

• 

CNITE0t Allahebed May 	1994. 
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