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Cricinal Ap; lication No., 695 of 1993

1 Smt. Kiran Srivaatava wife of Sri Dinesh

numer Srivastava, 580-B, Jatepur, Railway
Colony, N,E, Rallnay Goralhpur.

2. Shri lzdan Charan Srivastave son of late
Shri Kali Charan Srivastava, 379 Chote Kazlpur

ssss. Aprlicants

BY ADVUCATS SH31 I,P. SRIVASTAVA

\fersus

1 Union of Indig tﬂrough Chalrman
"iﬂ—ll'l "3;" ]._.101:5_._ L ’ Laall Bh&”"an NEW .!.E lnl

24 Ine General lanager, N.E. Rallway

—_—

Corakhpur, :

s+ss.. R2spondents

U .t D E r(Reserved)

JUSTICE B,C. SAKSENA, V.C.

Through this 0.4 the applicants have praved for

the following reliefs,

(@, to direct the respondents to give proforma
fixstion of pay and senioritt wee .f, l.lG.BO.;
(b;, to direct the respondents to correct the
senliority list(Annexure 1 and 2
2. The facts lie in a very short compass., The Railway
Bosrd, 1t aprears by an order dated 18.6.,1981 considered

the Question of restructuring of the cadre of ministerial >

L]
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staff of departnent other than personnel and laid down » N

certain criteriss,

3,

The applicant no.l was appointed as senior clerk i
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in the grade 330-560 in the office of the Genaral Manager
N.E, Railway Gorakhpur by letter dated 31.3.84 while the
applicant no.2 was posted as Senior Clerk in the office of
the Chief Mechanical Engineer, N,E. Railway Gorakhpur by
order cated 26.3.84, The orders for their appointment have
been annexed as Annexure 6&7. The order of appointment shows
that their pay was fixed at Rss 630/~ w.e.f, 31,3.84 and
26,3.84 respectively,

2 The applicents alleged that they were graduate
junior clerks, They appeared before the Railway service
Commission and were declsred successful in th8 competitidn

for filling up of vecancies of senior clerks ﬁ;em-eﬁeng the

existing graduate junior clerks against 10% of the vacancies
of Senior Clerks in the grade Bse33C=560 apising on 1,10,1980

censequent on implementation of the aforesaid orders dated

18,6.81.

'S
3. The applicants casefsthat as per the order of the
Raillway Ministry dated 18,6,81,the applicants were entitled

to fixation of proforma Pay and seniority w.e.f, 1.,10,1980 J

but instead their pay was fixed at the minimum of the pay E

scale of 2,33C-£60 from the date of their joining. They §

nave been denied proforma pay and seniority w,e.f., 1,10, 1980.:

It has further been indicated in the O.A that the applicants j

grievances were taken up by the General Secretary N.E. Relbwey
Employees Union through a letter dated 17,7.84 addressed to %
the General Manager, N,E, Rallway Gorakhpur. It is alle ged
the Union took up the mattep several times with the General .
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Menager but did not g2 any response. | : I
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4, The agpplicants have also raised the grievance that

they have wrongly been assigned seniority in the seniority
list of Senior Clerks as on 1.4,85 and as on 1.4.88. Copies |

of the two seniority lists are Annexuresl and 2 to the O.A. !
§
Se When the petition was taken up for order as regards h

11

admission it was put to the le'arned counsels for the appli-

Bhe |
cants by us to satisfy us why the petition does not deservef

cdismissed on the ground of inordinate delay, laches and &Lﬁi
acquiscence, The other infirmity pointed out was that thefe&'z
:claim for higher seniority position than assigned to the |
applicants 1n the tentative seniority lists aforementioned

but nelther any objection against the té@ntative seniority
lists stated:to have been fiLEd by the applicants. Secondly,
the persons wha have been assigned higher seniority position
and are likely to be effected by the releif claimed for

having not been implsaded as respondénts.

6, The learned counsel in reply to the first querry
submitted,as stated in the OU.,A,that the grievance of the
applicant was taken up by the nggg; throuch a representa-
tion dated 17.,7.1980, There was no response to the same.

1t has not been indicated in the petition that the applicants;
haq filed any representation to the authorities at any
point of time,

T » It has been indicated in the O,A. in paragraph

6 that there are no relevent service rule providing for any
appeal of representation against the denial of proforma
fixation of the pay snd seniority.¥he applicants grievance
was taken up by the General Secretary, N.E. Railway Employees |-

Union even if it be accepted, that there was no statutory

renedy of a representation still it was openam to the
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applicent to have indicated their grievances to the relevant

authorities by filing their individual representation that
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ho@ever, has not been done,

E. The Central Administrative Tribunal was constituted
under Administrative Tribunals Act 1985 w.e,f. 1,11,1985,

Ihe applicants also admittedly did not institute any judicial
proceedings in a court of law for seeking-redressal of the
grlevances made in the U.A. Section 21 of the A.l. Act in
Sub section(l)(a) provides that where a final order as
mentioned“in clause (a.) 6frsub;section(2) of Section 20 has 666 ;
been mede inconnection with the grievance, the Tribunal ..

shall not admit an application unless it was made within one

bt
- yeer from the date on which such final order has been- made.,

In the present U.A no final order has been shown to have been
passed i.e. why the provision of sub=-section(l)(a) will not

ap, ly.

Q. Clause (b) of Sub-saction (a) provides thﬁt

where an appeal or representation as mentioned in clause (b )

of sub-section(2) of Section 2C has been made and a period

of six months has expired thereafter without such final order
having not been made ,the Tribunal shall not admit an appli-
cation within one year from the date of expiry of such period
of six months. Under the provision if the representation

made by the General sécretary of the Union be taken into
consioeration and since no final order had been passed, ?
the applicants should have filed the U,A, within one and half 1
years i,e. to say in the beginning of the ysar 1986 when the
Tribunal started functioning, We may note sub-section (2) i E

of Section 21 Whﬁﬁtpis d@ non obstaent@we provision since it

provides for other periods of limitation notwithstanding |

anything contained in sub=section(l), |
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10, Clause (a) of sub-section (2) provides:

(a) the grievance in respect of which an application
is made had arisen by reason of any order made {
at any time during the period of three years
immediztely preceding the date on which the §
jurisdiction, powers and authority of the |
Iribunal bedome exercisable under this Act
in respect of the matter to which such order
relates:

Under the said provision azﬁﬁii against the order for

fixation of .their pay at the minimum of the scale without
providing for proforma fixation and which Ordens were passed
in the year 1984 atbest, it was opens® to the applicants

to have filed their 0.As by the end of Uctober 1988,

11, This O.A was filed on 29.4,93. Sub-section (3ot
Section 21 in effect provides for condonation of delay if

the applicant satisﬁies the Tribunal that he had sufficient
cause for not making the application within one year of the
period specified in clause (a),(b) of sub=section(l) or within
six months of the period specified in sub-section(2 ), Thus
the question of condonation of delay would be exercisable

only within the parameteres laid down in sub-section (3) of
Séction 2l, We are, therefore of the considered view that

the U,A is highly belated and cannot be admitted under the 1
provisions of Section 21 aforesaid, |
i The learned counsel for the applicant has also

invited our attention to certain decisions rendered by this

Tribunal in the following cases.,

o~

l. U.A. No, 132/86 Surendra Kumar Sendhya and Ors

> Vs, Union of India and Urs decided on 29,10, 86

2. 0O,A, 257/89 Parmeshwar Dayal Arya and Urs Vs, il

Unig :
n of india and Ors decided on 3,7.92.
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in both the C.As on the basis of the Rallway Board's letter

b S —

proforma fixation w.e,f., 1,10.1980 and for seniority be
adjusted accordingly were directed, After the saig decision ||
each of the applicants made representations on 3.12.92 and i

24,12.92 inviting attention of the authorities to the afore-

— i -

said decisions rendered by the Tribunal. On these facts,
the applicants appear to be claiming that they are entitled
to the same benefit '% extended to them otherwise it
would be violatinu?%he provisions of Art, 14 & 16 of the
Constiation of India. As far as this aspect 1s concernsd,
No doubt there are certain decisicns which ame accepted the
proposition that the benefit of certain declsions to be
extended to pérsons similarly circumstanced is an e xtension
Of the principle enshrined in Art. 14 and 16 of the Consti-

tution of .india but much water has flown down the ganges

since then,

13, In two recent decisions of the Hon 'ble Supreme
Court in 'Bhoop Singh Vs. Union of Indig ({992 RS AT CRE S
also in Ratan Chandra Samant and Ors Vs, Union of India and
Urs reported in 1994 SCC(L&S ) pg 182, this concept has been
considered and it has been he ld that Art. 14 o¥/the principle
Of non-discriminsztion is an equitable principle and therefore
any relief claimed on that basis must itself be founded on
equity and not be alien to that concept. Delay itself
deprives 3 person of his remedy available in law, In absence
of any fresh cause of action or any legislation a person has

lost his remedy by lapse of time looses his rightas well- é
IN Bhoop Singh's case it was held ' g |

" It is expected of a Govt. servant who has

l
|
a legitimate claim to approach the court f

for the relief he seeks within the peasobable
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period assuming no fixed perdod of

limitation applies. Thils 1s necessary

T Sy —— . e

to avoid distocating the administrgtive
set up aefter it hes been functioning on

certain basis $or years, "

. Te_n‘t‘, €ncC
la, The assumption unnerl%pmg the dm&icﬁgé;y to

invoke Art. 14 & 16 to their aid and to plead that the

same benefit of a decision be extended is based on the
erroneous assumption,as hes been highlighted in some recent
decisions,whichjﬁlll be referring to¢ shortly,that a
decision of a court/Tribunal affords a cause of action,

15. A Full Bench of the Ernakulam Bench of the Tribunal
in a decision reported in (1994 ) 28 AIC pg 177 has taken

the view that decislons in similar cases cannot gilve rise

to a fresh cause of action and the period of limitation must

be counted uncer the provisions of Section 21 of the A.T.

Act, ¥From the cate the claim relates to;. The Full Bench

laid down this proposition as emanating from the decision in
'Bhoop Singh's case (Supra).

Ao The celebrated decision of the Apex court in S.S
Rathore Vs, State of M.P, reported in 1989(2) ATR SC 335

was relied upon by the P,B, in a decision reported in 1992
(2) ATR pg 21 and it was observed that the law and limitatiar
cannot be brushed gside without adequate and sufficdent ?
grounds for condoning the delay. A seniority list issued |
in 1986 was questioned through an O,A filed in the year

1991. The O.A. was dismissed on the grounds of being : :

i

barred by limitation, There is no derth of other decisions

S

which have laid down a similar proposition,

em;f o s s 28 |
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17. The other aspect which alsc ES pursuaded 8s not &

to entertain the C.A 1s that the applicants have sought

relief for a direction to the respondents to assign them A- |
higher place 1n the seniority lilsts, The said seniority lists
are as on 1l,4.85 end 1.,4.88, They are tentative seniority
lists., There is noc whisper in the O.A that the applicants at
any time made objections against the assignment of seniority
position to them in the said lists. Secondly, we the ﬁ .
:éstet officials above whom the applicants claimqﬂito be |
gssigned seniority have not been imple aded 2s respondents,

The claim for higher seniority position will again be depended.

_on the quashing of the order passed in 1984 fixing the cappli-

cants pay at the initial stage of the time scale wiz at

%,BEC in the scale of R, 330=560,

18, In the light of the discussicn and observations made

here inabove, the CU.A merits to be dihsmissed summarily \%

is accordingly digmissed. @doq \L
. | g e

Member(A) . Vice Chairman

_[la'teci:_..;-t_..... 1995




