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CENTRAL ADMINISTRATIVE TRIBUNAL
ALIAHABAD BENCH, ALIAHABAD,

Allahabad this the day loth July l997,
MISC. APPLICATION NO, 1854 OF 1996,

IN
ORIGINAL APPLICATION NO. 86 ©OF 1993,

CORAM ; Hon'ble Mr, S, D38s Gupta, Member (A)
Hon'ble Mr, T,L, Verma, Member (J)

Arvind Srivastava and others ..... Applicants,
( By Advocate Shri Sudhir Agarwal)

Versus
Union of India & cthers cesoas Respondents,
(By Advocate Shri Amit étha lekar )

ORDER

Hon'ble Mr, S, D8s Gupta, A.M)

X, This Misc. Application has been filed
by the applicant in O.A. no. 86 of 1993 seeking a
clarification of the judgment and order dated
13,10,1995 by which the aforeszid 0.A alengwith

a bunch of other O.,As were disposed of, in so far as
the relief sought in O, no. 86 of 1993 regarding
finalisation of panel in purswance of the notifi-
cation dated 19,6,1992 based on which a written

test as Well 3s interview were held, is concerned,

2 The 0.A no, 86 of 1993 and the various
other 0,As were heard together and decided by

a8 common judgement, These related to a corrtrover‘sﬁr
in regard to the interse seniority amongst i
the promotees and direct recruits to the post

of f‘irunan / Diesel Assistant, Yuring the

pendency. of the afdpesaic Orisinal Application,
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an interim order was passed by which the respondents

were permitted to hold the selection for.promotion

to the higher post on the basis of the then existing
seniority list whichtv.;as impugned in various O,As

but were directed not/declare the result thereof, The
respondents accordingly hold the written test as well
ds the interview but did not declare the panel, It
appears that subsequently by an order dated 27.1.1993,
the Railway Board re-structured the various c;dres

of the Railways and it was inter-alia stipulated

in that order that all selection testywhich had not |
been finaljsed till that date would stand cancelled,

3. It has been brought out by the respondents |
in the counter affidavit to the Misc., Application f.
that they have treated the selection test which was
held in terms ﬁf the interim order / direction given
by the Tribum]:?as cancelled in view of para. 4(2)

of the Railway Board's Circular dated 27,1,1993,

/s The app]_icants in O,A, no, 86 of -1-993

made @ specific prayer for declaration of the result
of the said examimp@tion, While disposing of this

prayer, the operative portion of the Tribunal's order
dated 12,10.1995 stated as under :=-

"The seniority of the applicants in this 0A
will have to be fixed according o the same
principles, Selection test already conducted
the res.pondents shall abide by decision

by us with regard to the seniority of the
direct recruits and the promotees "




S'e The applicants are now seeking clarification

of the aforesaid order of the Tribunal, We hereby
clarify that what the Tribunal intended was that

the panel should be _pre_pqred on the basis of the
aforesaid selection in confermity with the seniority
| list that would be prepared on the basis of the
pfinciples of seniority laid down in the aforesaid

i ' judgment, It was not the intention of the Tribunal

to treat the selection as cancelled, Moreover, in our

of the Railway Board's letter dated 27,1,1993, This
; » | para envisages the cancellation of those selections

which hagd not been finalised, The selection which was
made pursuamt to the notification dated 19,6,1992 was

not @ selection which had not been finalised.

- restrained from publishing the result, This selection,

therefore, shall not come within the purview of the
provisions of para 4(2) of the Railway Board's letter

dated 17.1.1993,

0, The Misc. @pplication stands disposed of

dccordingly. Parties shall bear their own costs,

AN - .

MEMBER (A)

I

view such cancellation is also not covered by para 4(2)

All that had happened was that the respondents were . (
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Dated

I,

¢ Allahabad this the ,, 1’ day of %19%.

CORAM : Hon, Mr, S. Das Gupta, Member-A,
Hon, Mp, T. Vem._..&_er_

L.

. Original Application No. 157 of 19,

1, Brijendra Singh, son of &kiy Babu lal,
o
2, Suresh Kumar son of Jugul Kishore,

3, Suresh Kumar Arya, son of Pyare lal

4, Ramesh Chandra, son of Ram Da'yal
5., Rameshwar son of Chhatariya,
Al) Firemen 'A'/Diesel Assistants,
Central Railvay, Jhansi Division,
_ Jhansi, es+. Applicants,

" (By Advocate Sri W.H.Khan & Spi L. k.nwivedﬂ

-
g

Versus

Union of India, Ministry of Railways,
New Delhi.

The General Manager, Central Rallway,
Bombay V.T.

The Divisional Railway Manager, Jhansé.‘.q'

Sri Sharad Rajesh Harris s/o, Sri D;B‘.Harris
Sri Ajai Singh Yadav s/o.Sri Chandan Singh
Sri Vinod Kumar Bhat s/o., Mata Prasad.

Sri Ujaz Hussain s/o, Sri M,Hasan,

Sri R.K.Srivastava, s/o, late Q‘I.S.Srivastava.
sri Ali Hassan s/o, Z.M.Jatn. ' _
All are posted 2s Assistant Driver Eleqtriiga—

tion, the Centr2al Railway Jhansi Division,

YRR e ...-”..Pﬂspﬂnden‘tﬁ

dvocate Sri Sudhir Agarwal & Sri A.Sthalker).
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!NBCTED W ITH

I, iginal Appucatian No’s 657 of 199,
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- Sharad Rajesh Harris
son of Sri D, S. Harris

Y 25 Sri Ajai Singh Yadav
![- | son of Sri Chandan Singh
1 3,  Sri Vinod Kumar Bhat
' son of Sri MxWasa Mata Prasad
1
; 4, Sri Ejaz Hussain
| son of Sri M.Hasan, -
1 . ' 5 Sri R.K.Srivastava,

o son of Sri (late) V.S.Srivastava.

6. Sri Ali Hassan
o son of Sri Z. H.Jjafri .

s — i
L]

; Sri V.K.Pandey son ofSri
R. R. Pandey

: ..I-! f | Sri HiN-LbathaYa

1 9. Sri Pankaj Agarwal son of
.j'.:, . Sri G.K/Agarval

i | 103  Sri D.K.Dubey son of
I late B. P, Dubey

511 the apBlicants are presently posted as
Assistant Driver (Electkical) Central Railway,
Jhansi Division, Jhansi,

) .ﬂppl icants,

(W S E R RS I 1] S

| /% 1, Union of Indis through Secretary, Mim:i-.:.j.; C
(] Rajlway, Rail Bhawan, MNew Delhi,
The General Manager, G&ntral Railvay,F Bombay
V.T. Bombay (h’eiraaht.ra)
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17%
18%
19;
20,
215
22%

23.

24,

2'5;.'

27
28,
29,
30,

'. ;

32,

The Divisidnal Railvay Manager, Jhansi
Division, Central Railway, Jhansi,

Sri Halkey Mulley

S}i Karan Singh Sujan Singh

Sri Sewak R 1100

Sri Nagendra Narain

Sri K¥hem Chand Parmoley
Sri Naththo Ram Jundhi
SriLMif Khan Baboo Khan
Sri Mohd., Umer khan

Sri Narain Das Bhagvan Dass

Sri Munnalal Kachchoo

Sri Gulam Kewarie

Sri Ram Das Parsadi

Sri Inderjit Rahbali

Sri Farida Habboo

Mohd, Ilyas Noor Mohd,
Pragilal Baboo lal

Sri Rameshwar Prasad

Sri Ganga Fd, Devi Ram
Saiyed Bakir Ali

Sri Bhagwan Sing Ja inarain
Sri Godhan Ban Singh

Sri Ramesh Kumar Pannalal
Sri Shahjad Khan Sher Khan
Sri Josehef Fransis

Sri Baboo lal Gaya Pd,

Sri Munna 1al Devi

Sri Baboo lal lalbahadur
Sri Kanhai Kamdd

Sardan Khan Mohd, Khan
5ri Karori lal Dhundi

T




34
35,

b 37,
38,
39
40,
a1,
42,
43,
l 44,
| 45,
46,
P a7,

4=
Sri Babboo lal Mulloo
Sri Kashi Ram Sarai(sC)
Sri Halku Sukhlal

Sri Ramcharan Kindan (SC)

~Sri Badri Pd, Chinna

Sri Suresh Chand Shyamilal
Sri Lala Ram Napkoo

Sri Meharvan Singh Devi Sdingh
Sri Dalua Baijnath

Sri Shivdayal Bhagwan Dass,
Sri Mithan Lal Parsadi (SC)
Sri Mani Ram Sharma (SC)

Sri Rabhunath Sri Ram (ST)

Sri Amar Singh Ram Swaroop (SC)

Respondemts 4 to 47 are all working as

Firemen Grade-I/Assistant Driver (Electrical)
Jhansi Division, Jhansi, and they m3y be served
through the Divisional Railway Manager, Jhansi
Division Jhansi.. .vuss Respondent’s.

(By Advocate Sri SudkixxAgaxxsiix
Amit Athalkag and Sri L,K.Dwivedi,)

AND

CONNECTED ALONGWITH

% IIT. Originai Application Mo, 864 of 1992

Mihi Lal son of Sri Manohar

VijaiSingh son of Sri Yad Ram
Abdul Sattar son of Sri Amir Baksh,
Bhikam Sf'-inqh;'asﬁ.rft of Bipti Ram,

Yad Ram son of Bihari
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m Svaroop son of lala Ram

‘ireman 'A'/Diesel Assisti.s, o
ilvay Jhansi Division, |

Y .a'pplica ntS,

- v—'mr
1. Union of India Binistry of Railvay,
Nev: Delhi,
2. The General ¥anager,Central Railvay, '
bombay V.1,
Divieional Railvay Manacer,Jhansi

Shared Rajesh Herris, son of D.,S.Harris,
A/C Assistant,Central Railvay,
Jhensi Division,Jhansi, Re spordent s

(Ry Advocate Sri Amit Shhalker)

HoW

3 3 and ;
J CEONNECGCT 'ED WwWITH
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n i I, Criginal Application N o, 85 of 1¢93,
l{, 1, Arvind Srivastava s/o0,.Sri Murlidhar Srivastava
2. N.C.Srivastava s/o.Sri S.F.Srivastave |,

. ;;'

3. Ashok Tevari son of Sri P.D.Tewari,
i 4, S.X.S3ini son of Sri R.S.Szini, Fresently
s posted ac Assistant Driver C/o,Locl Foreman :

Agra Cantt, ._“”_Applicants,
(By advocate Sri Sudhir Agarwal)

LEute

1, Union of India throuch Ministry of Railvays, New Delhi,

2. The Divisional Railvay Manacer,Cen*ral Railvay,
_ Jhansi, «.+..Respondents,
2 (By Advocate Sri )

ORDER #
(By, HonMr, TL.¥erma,Member—J)

R __.-_.__ ‘.p-_-r_._'-—_.-n--.'-:-_.._‘-lr——-—d—-—.-'ﬂr a-:v--ﬂ-u-l-—'-i- '-H";‘"'_""f" [ -

The above cases are beina disposed of by this
comon order as they involve the ide'nticzl cwestion of law

— =

Orincinal Applications is senioritvy list 3-‘3&6-&’9.1.1992

are departmen—
tal

|

ii

and facts. |
The focal pnint of controversy in 211 the xhxse [
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L .
promotaes,ﬁare cla hing seniority over respondent Nos, 4

L]

who

to 9 who hava been recruited directly to the post of -
Fireman Grade-'A°, |

2:e The applicants of O,A.No.,657 of 192 are direct
recruits_-#rtd are cﬁhhg seniority over respondent
Nos, 4 to 47 who were promoted from Firemen Grade-'B'
to Fifeman;ﬁrada 'A' by order dated 21,1,1986 ,

- The applicants of O. A, No,864 of 1992 are Fireman

Grade ''A/Diesel Assistants and are claiming seniority
over Sri S. R. Herris who was directly recruit-sd in
1985 as Fireman 'A' pursuant to order dated 22,9,.86
after completing onew- year's training’,

i For proper appreciation of the cases of three
sets of applicamts, #t is nacéssar]_r to mdke a brief
reference fo the changes that were brought about in the
method of recruitment and promot ion to different
channels in course of time,

4. Admitted case of the parties is that the
running staff is entitled to promotion to Fireman
Grade 'C' which is class III post and criteria for
promotion from Glass IV to Class=III is seniority
and medical fitness., Mwdde Criteria for promotion
from Fireman Grade='C' to Fireman Grade 'B' was
seniority, 50% of the vacancies of Fireman Grade'A'
were to be filled by promot ion of Fireman Grade 'B'

;._Jﬁﬂ"mre VIII Class pass and below 45 years through

lect ion and remd ining 508 by promot ion of Fireman
dﬁ?%ﬁnd Fireman Grade €' who were matriculate

-
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and had three years Railway Service thrcﬁh a depiﬁmntal
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examinat ion, In case of non-availability of suitable

=T T

candidates from the above two sources, the vacancies
> ; were to be filled by direct recruits through Railway

Service Commission,

| N— I ——
L]

i ‘5. The Government of India, Ministry of Railways
(RailwayBoard) vide R.B.E./S.No,181/85 dated 25.6.85

(Annexure-A-2) issued instructions for cadre review | g
and restructuting of the Group-'C' and 'D' Staff. |
As per the above instructions, the promotion to Selection

b Posts vere to be accorddng to the modified procedure.

J The modified selection procedure provided for selection

ﬁ procedure, provided for selection to Selection Post

| on the basis of the scrutiny of the service recnrd:j'ithout
subjecting the employee to written or viva-voce test,
Promotion without test was available only for one grade

E - above, The instructions pertaining to Cadre Review and

" re-structuring further prrovide for upgradation of 30%

past of Fireman Grade 'C' in Grade R,210-27C to Crade

|'

|

\
l Rs, 260-350, Promotion under the modified procedure was to
! be given notionally with effect from 1,1,1984 and with

,} financial benefits with effect from 1,1,1985, Firem2an 'C'

| in the higher ssale of R, 260-350 were however, to '
E continue to b designated as Fireman 'C', l
i |
| ' 6. The recommendation of IVth Pay Revision Commiss- | |
| ' ion vere accepted and given effect to from 1,1,1086,The H{4

IVth Pay Revision Commission recommended ome single scale ,
i of ks, BC-1500 for the seale B, 260-350 and |
' B, 26C-4CC by framinmg Railvay Ssrvice ‘Revised)
Rules, 1986, The Railway Board issued in

uctions vide
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h#tter dated 3,11,1987 regarding mode of filling the
post of Ist Class Fireman/Diesel Assistants/Electrica

Assistants/Steam Shunters. y 2 S
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T The grievance of the applicants of 0.A.No,157
of 1992 and 0.A.No,864 of 19% is that though numerous

e — il

Grade 'C' accrued bet;aan 1982 to 1985 and eligible c:alm:iiﬂa-l
tes were available for‘ promot ion to the said posts, the
respondents for the na;om best known to them did not
make any i)i'omc;t ion, The instructions, issuved by the

Govermment of India regarding cadre review and
restructuring of Grouwp 'C' and 'C' staff were also not
complied with in letter and spiri:t?_gg a result, the !
applicants were deprived of their due promoction,

It is alleged that the respondents, instead of filling

up of vacancies of Firemen Grade 'A', 'B' and 'C’

BY REGUIAR PROMOT ION, issued a promotion list on
 21,171986 whereby 139 posts of Firemen Grade 'A' were
filled by promoting Fireman 'B', 171 posts of Fireman
Grade 'B' were filled by promoting Fireman Grade 'C' and

- 171 yacancies of Fireman Grade 'C' were filled uwp from
i'.‘.!('.malasi. These promot ions, instead of being on
reqular i)asis with effect from 11,1986 were made on
ad-hoc basis and with effect from 21,1,1986°

% 8. According to the aforesaid applicants the Fireman

) Grade 'B' Fireman Grade 'A'/Diesel Assistant and A.C.

Assistants were merged and were re-designated as Fireman |}
Ist in the single scale of pay of B,90-1500 with effect o
from 1,1,1986 in terms of the recommendation of the




cancelled by order dated 8,1,1986 and the applicants were

. : =10= -
IVth Pay R_ov':lsicin' Commission and Firamant‘;;ado iC* tro

re-designated as Fireman -IInd, The case of the applicants ' '-‘;_:

is that in terms of Pay Revision Commission Recomme ndat ion
the vacant post of Fireman Grade 'A' should have been filled
first by promot ion cent percent from Fireman-2nd and all

such Firemen who are having three years experience -XRmEwX{fxi j--

and were Fireman ‘C"',rq-designatod as Fireman IInd were to ?
be promoted as 'Fimman-Ist: The remaining vacancies as were
left after making the above promotion were to be filled by
direct recruitment (Anraxure_-&-a.)'. The above promot ions,

according to the applicants, should have been made and

given effect to from 1,1,1986 and that direct recruitment |

should have been made only if vacancies were still left
after cepartmental promot ions, The respondents, according
to the applicants of_O‘.ﬁ,\;NO.lS‘? of 1992 had prepare:?}senmrit_
;y list in terms of instructions issuved by the Railway
Board as well as IVth Pay Hovision Commission's recomme nda-

tion, The said seniority list was, however, sub's.eqmrrtly,

reverted to their substantive post of Fireman Grade %'

and 'C' respectively, They were, however, promoted as
Fireman Grade 'A" & 'B' respectively by order dated 22.9.86

(Annexure-IX),

applicanmts of O.A.No,157 of 1992 is contrary to the
instructions issued under letter dated 18,1,1990

inasmuch as the mames of persons included in seniority

List dated 21,1,1986 and 22,9,1986 have illegally
been omitted from the said list, It has further been
alleged that the names of persons who had already been

pormoted have also been included in the dmpugned seniority
list, According to the applicants, they sre entitled to

B

I

|

I |

1 |

2> 1

9. The senioritylist dated 9,1,1992, according to the |

\
i
4

T —— s
- .




¥ s
.~ promotion as Fireman Grade "' with effect from 1/,1,1984

|
5
E
not ionally, but, they have been promoted with effect from i
4
1,1,1986, The applicants assert that even if 1,1,1986 l
is taken to be the date of their promotion, they are

senior to the respondents 4 to 9, whd were recruitted

'.4- ‘. ‘ “-’ .. e A i -l A . e B =i
ﬂirﬂu-l‘}' SLter ISSeE TS0 i visw Vi wue instiwitions

contained in letter dated 18.2,199l, -'I‘ha applicants, it
is stated, have not only been made junior to the direct
recruits, they have also not included in the impugnred
seniority__ 1ist, Hence this application for issuing a dire-
ction to the respondents to prepare a fresh seniority list
according to rules and for a direction to place the
applicants above the respondents in the seniority 1list,

10, The appiicarrl:s in 0,A,657 of 1992 have been

directly appointed as Firemen Grade ‘A', Applicant Nos,l
curtailed

to 6 joined their working post after one year 's/training
on 2,5,1986, 2,5,1986, -15,10,1986, 15,10,1986, 15,10,1986
and 26,10,1986 respectively énd applicant Nos, 7 to lf}
joined their working post on 28,4,1987, 21,5,1987 and
19.5.,1987 and 24,5,1987 after completing one year's

_training.Applicant No.,6 Ali Hasan after his init iad
appointment on 22,8,1985 in Central Railway Bombay was
transferred to Jhansi Division on his owmn recwest on
22.,7.1987, His seniority in Jhansi Division will therefore,
shall be reckoned with effect from 22,7,1987, The case of
the applicants is th2t sich of the Firemen Grade 'B'

‘who were found suitable for promotion from Firemen

Grade 'B' to Grade 'A' according to modified procedure
as envisaged in the instructions, issuwed by Railway
Board for cadre review and restructaring of Grouwp 'C! ‘
nd 'D' staff had been promoted earlier, and that the

e 4 to 47, who were not found suitable for

-

1
|

- - -
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for promot ion as ?iremén_ G_rado-,_'&} were gim adhoc
promot ion with clear stipulation that they,hold the said
post on adhoc basis pending regular seledtion through
Railway éqnico Commission, The adhoc promotions, |

therefore, according to the applicants, did not conter

any right on the respondent Nos, 4 to 47 for regularisati-
on with effect either from 1,4,1985 or from 15151986, The
further case of the applicants is that £k although
Firemen Grade 'A' and Grade "B_' were given the same
replacement scale of Kk, 950=1500 by the Nﬂﬁay Revision
Commission It the order @€ merging the two posts and re-
designating the same as Firemen -I was passed on
12,3,1987, Mere parity in the scale, according ‘1:4:1!4r the
applicamts,did not place the respondent Nos, 4 t{':-i47
who were holding substant ive post of Firemen Grade ‘B’
at par with the applicanmts who were appointed directly
on the post of carrying higher scale.It is stated that a
tentative seniority list was circulated vide Ilet.tgr
No,P/369/4/1R/239-89 wherein the respondemt Nos. 4 to 47
were shovn senior to the applicants, The applicants
filed representations against the said seniority list,

and the same was kept in abeyance by Divisional Railway
Manager 's letter dated 20,11,1989 (Annexure-A-10), There-
after another seniority list was issuved vide letter
dated 25,1,1990/2,2,1990 wherein the respondent Nos, 4

to 47 were shown junior to the applicants vide | i
Annexure-A~ll), This seniority list, according to the |
applicants, was not cancelled, Thereafter another :
provisional seniority list dated 5.3,199l, in which |
respondent Nos, 4 to 47 were placed: above the applicantsf,‘;
was circulated, After cdrculating the above seniority { |
list, the respondent No,3 circuirlh“ted another seniority 3

i P Ta R - R sy L
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list dated 30C,10,. *?-9'53]3 . This seniority list vas also .

ordered to be kept in abeyance and finally the senio-
rity list dated 9.1.,1992 vias issued. The applicants |
alleged thet instructions dated 18,9,1902 isswed by

t he Headrnarters and senioritv list dated ©,1,100

are illeaal void and contrary to Rules, hence have

filed this application for cuashina the aforecaid =y’

orders ani to dec lare the applicants senior to

- )
"

recpondent Nos., 4 to 47,

4 "
o — o B S — ¥ — r—
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| Bl In the aforesaid cases seniority of’thm& |
JL ‘ categories of employees is in dispute, The first o
:; * 4 v - category is of the direct recruits aprointed as |

L= Fireman Grade ''A', The second is that of Fireman J

Grade 'B!' vho vere promoted as Fireman Grade 'A' ('

on adh=-hoc basis, The third category is that of

Fireman Grade 'C' who had been uparaded to the time

scale of Fireman Grade 'B' but, remained Fireman

Grade 'C'.

12, The Principle for determinino the seniority

of direct recruits has been provided in Rule 3(2

of the Indian Railwa\,; Establishment Manual Volume-1I,

Rule 302 of the Indian Railv-af Establishme nt Manual

is beina reproduced for convenience of reference ‘=

"302 ,Seniority in initial recruitment grades-
- Unless specifically stated othervise, the .
- seniority among the incumbents of a post in a
"‘3 ade is qoverned by the date of appointment H

‘l‘-hﬁ urade. The rrant of pay hicher than the
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Ali Hasan, V.K.Fandey, B.K.Upadhyaya, Fank2j Acarval ‘ :
i

el R

"Tl- -.. --1-5 . “"}

and D.K.Dubey are direct recruits, The training period

of all of ghem vas curtailed to one year from tvo years,

Tha afores§i? aprlicants joined their workim post on

2.5.86, 2.5\R6. 15 10 86, 15 10,08 15 10,85, 26,130,865

1

28,4,87, 21,%.87, x9x%x®¥x 19.5.87 and 24,5.87 respeciively

after one yeatrs curtailed training. According to the |
note, aprended\to para 302 of the Indian Railway
cstablishment Menual) extrected above, they vill
be deemed to havg joined their wvorkino post on 2.,5,87
25,87, 151687, 15, 10,87, CISS@I8Y. 26 .10.87, 284,88,
21.,5.88, 19,5.72 afnd 25,5.8% respectively, which will be
the dates for determinina their seniority vis—-a-viec the
Fireman Grade 'B' promoted as Fireman Grade 'A' .-'Lm:';t
accordance viith the Rules, So far as applicant No.f:
is concerned, he vas in\itieally appointed in Bombay
Division as Electrical Dyriver Assistant and on his
recuest vas transferred t§ Jhansi Division on 22 ,7.87.
His seniority in Jhansi Digision therefore, shall be
reckoned with effect from 22\,7,87, the date of his trénsfer I

to. Jhansi Division on his reqlest.

14, So far as Fireman Grade 'B\ promoted under the

restructurino scheme as Fireman 'A\' are concerred, the
consistent case of the officizl resnondents in all the
three O.As,is that there vere 77 vacaépncies of Firemen
Grade 'A' available for promotion frem\Firemen 'B' in

terms of the Railvay Board's letter dated 25.6.85 but only

1l Firemen 'B' vere found suitable for pf-.omoticn according

man Grade 'A' vith effect from 1.1.,1084, Flt‘t'-.‘-TIEI'!, vwho

1085 under

verepromoted in terms of letf}:er da:l;,g Rz
the restructurinn scheme, ﬁbvmusly will rank senior to

direct recruits vho have been selected and anroirted

_'"w.u:-_mr_-— mn——— J— . P J— v r
e
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Manuz1, 1968, Edition provides that period of training

- E——— =

-] 4

a railway servant seniority above those who are
already appointed against reqular posts. In
cateqories of posts partislly filled by direct
recruitment and partially by promotion, the 1
criterion for determination of seniority should

be Lie Jate Of reuvuls:r promoLion after due proless
in the case of promotee and the date of joinino the
working postafter duve process in the case of direct |
recruits, subject to mintenance of inter-se -seniority H
of promotees ani direct recruits amom themselves,
When the dates of entry into a arade of promoted
railvay servants and direct recruite are the same
they should be put in alternate positions, the
promotees bein~ senior to the direct recruits, L |
maintaining inter-se =-seniority of each aroup. . . f

Note = In c2ce the traininn period of a direct
recruit ics curtailed in the exinencies of service,thbh
date of joinino the vorkinag past in case of such 3
direct recruit shall be the date he wvould have
normélly come.to a vorking post after complktion

of the prescribed period of training."

13, Paré 131 of the Indian Railvay Establishment

of direct recruits shall be two years., The period of
traininoc, horever, may be reduced by the authorities

in the exigency of service, According to the note
apr=nded to para 302 of Indian RailwayEstablicshment
Manual extracted above, vhere the reriod of training

of direct recruits is curt2ailed, the date of joinina on

the vorking pst in case of such ke direct recruite shell
be the date on which they vwould have normzlly come to a
working post after completion of the prescribed reriod
of training, In the instant case, Sarv Sri S.R Herris,
Ajey Sinnh, V. K.Bhat, Aizaj Hasan, R. K, Srivastzvs,
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Ali Hasan, V.K.Pandey, B.K.Upadhyaya, Panksj Agarwal

‘s R Y | -B»léwbtﬁtymnﬂdimctmcruitﬂ. The training period .
oflall of them was curtailed to one year from two years, '
The af&resaid applicants -joinad i{heir working f:-o.;.t on
2.5.86, 2.5.86, 15.10,86, 15.10,66, i5.10.86, 26.10.86 |i}
28.4.87, 21.5.87, X#x5x8¥x 19.5.87 and 24,5.87 respectively |
after one years curtailed training., According to the |
note, appended to para 302 of the Indian Hailwa-}
Establishment Manualk extr;‘acted";' above, they will

be deemed to have joined their working post on 2,5,87
2,5,87, 15.,10,87, 15.,10.87, 15,10.87, 26.10.87, 28.4,88,

21.5.88, 19.5.%8 and 25,5.88 respectively, which will be
the dates for determining their seniority vis-a-vis the
Fireman Grade 'B' promoted as Fireman Grade 'A' irye
accordance with the Rules, So far as applicant No.ei

f : is concerned, he vas initially appointed in Bombay

Division as Electrical Driver Assistant and on his

@ .HJ

request was transferred to Jhansi Division on 22,7.87.

His seninrits? in Jhansi Division therefore, shall be
reckoned with effect from 22,7,.87, the date of hi:s transfer
to Jhansi Division on his requa-st.

l4, So far as Fireman Grade 'B' promoted under the

restructurino scheme as Fireman 'A' are concerned, the

consistent case of the official respondents in all the ‘

three O.As is that there vere 77 vacancies of Firemen
Grade 'A' available for promotion from Firemen 'B' in

terms of the Railway Board's letter dated 25,6.85 but only 4

11 Firemen 'B' vere found suitable for promotion according
to modified selection brocedure and were promoted as Fire- ’ |
men Grade 'A' with effect from 1.1,1984, The Firemen, who ||

werepromoted in terms of letter dated 25,.6,1985 under '

the “restructuring scheme, obvinusly will rank senior to

direct recruits whu have been se lected and annmrted
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1 | after 1.1,1984, Since 1l Firemen Grade 'B' promoted X-

under the restructurim scheme, are not party to any
of the Orioinal Application and their seniority is not J
in dispute further discussions on that cuestion is not

necéssaiy., riremen Crade "' who vere not found enitable

-

*_ for promot ion to Firemen Grade ‘A under the

=

|
1
i
F_

restructuring scheme, were, hovever, given adhoc promotim

e g———

by order dated 26.1.1986, The case of the contestim

i respondents in O.A, No,157of 1992 and Applicants in O.A,
No,657 of 192 is that such of the Firemen Grade 'B!

| vho vere aiven adhoc promotion remained Firemen 'B! :

’ f
substentively and as such the period oftheir adhoc “J
of ficiation as Firemen 'A' will not count for determin&"'@:ﬁ
-9 “H

-

&' -~ their seniority vis—a=-vis “irect appointees, Ve find i

mn

1 o mrit in this contention, The date on vhich they were !

Fi nallylr clagsified as Firemen Ist shall be the date ft'ax;_

N reckonino their seniority.

M
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' S, The third 'category @#s of Fireman 'C' vho, |
|

were promoted as Fireman 'B' on adhoc basis,remained

'

i

. —— — - = &
-

S o Fireman 'C' substantively, These Firemen, therefore, {

have no case for beimg ecuated viith Fireman Grade ‘A’

e SR
- =

vho vere directly recruvit ed. Even after giving the

-‘ the recommendation of
berefit of/ {Vth pay Revision Commission to them, they

—

W
]
r

continued to be Firemen Grade II, They could have been

promoted as Fireman 'A' only on beim reoularly selected.
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y the i;e_;a_med counsel for the applicant of
f 1992, The arqumept of the learned
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a railvay servant seniority above those who are

already appointed anainst reqular posts, In "
cateqoriesy\of posts partially filled by direct |
recruitment|\ and partially by promotion, the h
criterion fdr determination of seniority should

be the date &f reculsr promol ion after dus process

in the case of promotee and the date of joinino the =
working postafier due process in the case of direct

recruits, subjett to m2intenance of inter-se -seniority

=
."‘IIIF

of promotees and\ direct recrvits amom themselves,
'hen the dates off entry into a arade of promoted
railvay servants &nd direct recruitc are the same
they should be put\ in alternate posit ions, the
promotees beim senior to the direct recruits,
maintaining inter-se =-seniority of each aroup,

Note = In c2ce the trainino period of a direct

recruit is curtailed \in the exiné"ﬁc.ie-s of ser;l.\.'r!}ice,'t'ab

date of joinino the v9rkino rost in ca-<e of such a
direct recruit shall be the date he vould have
normzlly come to a vorKing post after completion
of the prescribed period of training."

133 Para 131 of the Indian Railway Establishment
Manuzl, 1968, Edition provides that period of training
of direct recruits shall be tvo yedrs. The period of
trainim, horever, may be reduced by the authorities

in the exigency of service, According to the note
apranded to para 302 of Indian ReailvayEstablishment
Manual extracted above, vhere the rerlod of training

of direct recruits is curteiled, the date of joinina on

the vorking pst in case of such kkr dirdct recruites shall
be the date on vhich they would have normzlly com to a
workina rost after completion of the presdriked period
of training, In the instant case, S3rv Sri\S.R.Herris,

Ajay Sinnh, V. K.,Bhat, Aizaj Hasan, R. K, Spdyz et 2va,
L ) "
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counsel for the applicant vas that though

Fireman 'B' had been given adhoc promotion as

"Fireman 'A' and vere enjoyino the same scale of pay,

as is prescribed for the Firzman 'A' thcy c2n not he
placed at par with the applicants who vere appointed
on superior post, It vas submitted that Rules of
promot ion from Fireman 'C' to Fireman 'B' and
Fireman 'B' to Fireman 'A' remained unchanaed

until instructions dated 12,3,19°7 regarding classi-
ficet ion of non-cazetted post as Selection or Non-
Selection wvere issued. Those who vere vorking

on a lover post in a lover pay scale can not be
broucht at par viith those vho vere on hinher

post with hicher pag} scale vith retrospect ine

effect consecuent to the revision of pay as
recommended by the IVth Pay Revision Commission,

In suprort of the above contention, the learned
counsel for the applicenmt had relied on the follovimg

"-‘ decisions &=

4 R‘u'

Gujrat & others vs.Ram Lal Keshav lal Soni

() State
.I.B.1084 S.C.Fage 16l.

reported in A

(b) Sheetal Prasad Shukla Vs,State of U,F.& others
rerorted in A.I,R.1986 S.C.Fage 1859

(c) T.R.Kapoor Vs.State of Haryana
rerorted in A,I.R.1987 S.C.Pace 415,

(d) F.D.Agarval Vs,Stats of U,F,
" reported in A, 1.R.1027 S.C.Fane 1976

g 'T'-fae- of Bihar vec.Sri Okaori Sachindrez Neth
. ""’= in A, I.R, 100l S,.C.Face 1244,

1 & others Vs. State of Karnataka
eported in Labour & I1.C, pace 2250,

'J'z}ﬂia & ors Vs, Tushar Ranjan Mohant
~.nday-1994{4) S.C.Fage 39,

i
{
i
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‘17, - 1In State of Gujrat Vs, Ram lal Kesav Lal Soni

of the Gujrat Hinh Court, the constitutional va 1idity
of the Amendment Act was in cuwestion, The Gujrat
Panchayat Raj Act. 1061 was suhstain‘t ially amended
in 1978 in an attempt to circumvent the judoment,
The Supreme Court vhile declaring the provisions
of the offending provisions of the Amendment as

um Const itutional held that :-

"The lenoislature is undoubtedly competent to
legislate vith retrospective effect to take

avay or impair any vested rioht acguired under ,
existina lavs but since the laws are made under
a written Constitution, and have to conform

to does and don't of the COhstitution,ft:_%ither
prospective nor retrospective laws can be made

so as to contravene Fundamentsl Riohts, The law
must satisfy the recuirements of the Constitution
today takino into account the accrued or ,
acquired richts of the parties today, The law 1
cammot say, tventy years aco the parties had
no rights, therefore, the recuirements of the
Constitution will be satisfied if the law is
dated back by twenty years. A Legislature cannot !
leagislate today vith reference to a situation
that o*tained tventy years aco and ignore the
mirch of events and the constitutional rishts
accrued in the course of the twenty years, That
would be most arbitrery, unre@sonable, and a2 me-
aation of hictory, Part virtue (constitutional)
cannot be made to vipe out present vice
(constitutinnal) by makima retrospective laws,"

R —

In Sheetal ?’éj:&;sﬁd Shukla's case, the
appellant, vho vas -wﬁmkinu as lecturer in chu in




-1lo-
apprellant vas given exemption as envisaaged under

Section 16-E of the U, P, Intermediate Education Act,

1921 by order dated 23rd July, 1957, The amrellant clai-

med that he should be deemed to have been exenpted from
Navemhay = Ath 10A0° +he date nn vhieck 4be annissat 0n
for exemption vas made as such he ranked senior to
respondent Nos, 5 and 6 vho vere appointed on
10,12 ,1962,and 1.7.,1963 respectively, The I-finh Court
confirmed the decision of the District Inspector of
Schonls and dismissed the vrit petition, The Supreme
Court vhile confirmino the judoment and order rendered
by the High Court has held that the appellant vas
absorbed as lecturer with effect from the date on vhich
the apoellant has actually secured the exemption,

34
18, In P. D. Agarval's case the,respondents
vere directly recruited as Assistant Civil
Engineérs in the Building and Roads Branch after
consultation with the Public Service Commission,
These temrorary Assistant Engineers, who were vorking
continuously since the date of their appointment in
cadre as Assistant Enoineer questioned the seniority
list of Assistant Enaineers, made by the Goverrmment ir
1980 persuant to the memorandum dated Decemher 7th,
1961 and U. P, Engineerina Services (Amendment ) Rules,
1964 and 1971 on the arounds that they aic sibitisry
and discriminatory being violative of Articles 14 and
16 of the Constitution of India, The Supreme Court in
the said case has held that :-

——————— e R e T

e .
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"Undoubtedly the Government has not the pover. l'
under Proviso to Art. 309 of the Const itution

to make rules and amend the rules giving retros- l
pect ive effect, Nevertheless, such retrosoectijve h
amendments can not take away the vested.rinhts

and the amendmernis must be rcageonable, not

3 _ arbitrary or discriminatory violating N
. Arts, 14 and 16 of the Constitution, The '
Assistant Engineers who have already become
members of the service on ‘ein~ aprointed subs-
tantively acainst temnorary poste have already
acouired the benefit of 1935 Rule of havimng
their seniority computed from the date of +heir
becoming memher of the Service. 1969 an3i 1971
amended Rules takes avay this risht of those

temporary Assistant Engineers by expressly
providin~ that those Assistant Ennineers vho
are selected and appointed in permanent i
vacancies against 50% quota provided by R.6
| of the amended 196¢ Rules vill only be
N, | considered for the purpose of computation
| of seniority from the date of their appo‘ntment
against permanent vacancies.Therefore, the
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D W temporary Assistant Engineers are not only
= deprived of the richt that accrued to them
in the matter of determination of their |
seniority but they ares driven in a very

: f : peculiar position inasmuch as they are to vait mmtif'
{ until they are selected and appointed aaadinst per- Tl-
| manent vacancies in the cuota set up for this i

; T purpose by the amended R.G. Therefore, the amended |
f//i rules more particularly Rr. 3(c), ® and 6 of {E

f

|

T

.f \ ! 7< 1969 Rules as well as R.23 of 1971 amended

| Rules or= vholly arbitrary and discriminatory
and so they are violative of Arts. 14 and 16 I
of the Constitution, The benefits that have
been conferred on the temrorary Assistant i 3
Enoinezrs vho have become members of +he i
service after beins selected by the Fublic |
Service Commission in accordance vith the
service Rules to have thsdr seniority reckonsd in | |

accordance vith the provicion of R.23 as it
was before amendment in 1071, i.e. from the
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date of their becoming member of the service -

.

cannot be taken avay by giving retrospective B
effect to the Rules of 1969 and 1971, as it is Rt

- arbitrary, irrational and not reasonable," Eﬁ

i

19, The ratio” of the other decisions of the ' tj

Supreme Court referred to above, 2lso in substance

ic that vested richt of a Government employse can

not be taken away by xetrospective operation of Rules,
These decisions, therefore, need no discussion in
deta2ail, The principle of lawv laid dovn by Hes—==a—s
& the Sureme Court in the above decisions is not in
dispute, The ocwestiorn for determinatiocn, hovever, is
vhether the direct recruits have accuired a right em
to seniority on the date the Fireman 'B', vho vere promot-—
ed uﬁ adhoc basis}v-ere finally merged as Firet Firemen,
The principle is that an employee must belong to the
same stream beféte he can claim seniority vis-a=-vis

others. Cne vho belonos to the stream of, iawfully

and reqularly employed, expZesme does not have to contend
with _'!.hc;se vho never belome-d to that stream, #

. In this context, it

would he relevant to refer to the counter-affijevit,

filed on behalf of the official respondents and the

instructions issued bw,; the respondents on 18,9,1901,

In para 5 of the instructions, it has been mentioned
that 77 vacancies of Fireman 'A' vere available as on
31,12,1983, The vacancies had to be filled by promot ion

of Fireman ‘B! as Fireman 'A'! by modified selection

~ under the restructurino schems on the bacis of seniority
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*ﬁ%'ab'i'lit?._ The respondents, h““m- have ﬁ filed
= 'aﬁ‘y document to show that the Fireman* 'B' who vere asiy

|

|

{
g

[l

h.r___
'A' in accordance vith the modified procedure. If has,

given ~adhoc. promot ion were in fact, promoted as Fireman
rather, been mentioned in the counter-affidavit filed §-
in 2ll the three Oriacinal Aornlications that only 11
|

| Fireman 'B' vere found to be suitable for promotion
| as Fireman 'A' under the modified procedure. In

absence of or-“er passed by the comretent authority,

promoting the aprlicanmt of O.A.Nos, 157 of 1994 and
864 of 1992 and respondent Nos, 4 to 47 of C.A.No,657
of 1992 and having regard to the averments made in )

the counter-affidtavit we have no option, but, to hold |

that Fireman'B' vho were aiven adhoc promot ion
substantially remained Fireman 'R'. The 4th ' Pdy '4

Revision Cmmissiion submitted its recommend2tion :

some time in 1986, Railvay Service (Revised Pay) Ryles ||
1986 vere framed to give effect to the recommendation |

of the IVEh Pay Revision Commission., The revised rules

|

vere notified vide C.8.R. No,1099(5) in Gazette of Indié

- P i
on 19,96,1086, The revised Railway Service ul s placed

the sc2le of Fireman 'B' and Fireman'A' in sinale !

. hierarchical |
7/:}‘: scale of R, 9H0-150C but, the/distinction between |

\ tvo gredes remained gi» »exwe. The final instructions, |

reéardiru; revised clascsification in respect of runnim
’ steff, vere issued under lettar No, E(NG) 1-86-FNI-II |
3 dated 12.3,1987, In terms of revised classification
e Fireman 'C' wvere clacsified as IInd Fireman and 1
Fireman 'B'! vere clascifijed as Ist Fireman., The
1 Railvay Bog&g@é '
[ No, B(NO) l-3a~
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instructions dated 12.3.1987 i"h el «L98‘7,, it
would aprear that the Fireman Ist is a selection post
and only such of the Fireman TITnd ran be prcmotéd as

Fivaman Ist, whc fulfil the clizibhility criteria.

20, Ve have already noticed above that direct

recruits vould be deemed to have joined their

vorking postshwect .
wz=® on2.5.87, 2.5.87, 15.1C.87, 15.1C.87, 15.10.87, l
22 ,7.1.987, 28.,4,1988, 21,.5.88, 19.5,8% and 24.,5.88 5
respectively., Ths zpplicant No.,l of O.A,.No,157

of 1022 Sri Brijandra Sinch, thouch promoted on adhoc }

basis on 22,9,26 as Fireman 'A} remained substantially ;
as Fireman 'E' in betveen before beina classified as Sg

Nes - % -

Fireman Ist wikkxaffeek in terms of instructions dated "
12,3.1987, Similarly respondents of O.A. No,657 of 19002

: J"
vho were also promoted on adhoc basis, as Fireman 'A' |
on 21,1,1986 cont inued to be Fireman 'B' substantially, |

Thes; will also be deemed to have been classified as h

Fireman Ist on, instructions dated 12 .3.198} be ing

'is‘sued. The applicants of O.A.No, 657 of 1992 and
private resrondents of 0.A.No,157 of 1092, as is evident
from the facts mentioned above, have joined their
workinag post of Fireman 'A' after the applicant No,l |
of 0.A.No,157 of 1092 and resrondents No, 4 to 47 of |
O.A.No, 657 of 1992 were classified as Firemen Ist.

The direct recruits thus can not claim seniority over

them, The claim of applicant Nos. 2 to 5 of 0,A,No,157

of 1622 :and a-pp.-licants of O,A.No,864 of 1692 who vere
basically Fireman 'C' have no claim,

- "__ﬂ'*“*,&_ .:.:;___'_____ ,,_-"—"" g — .
> -~ e W - -_-l ‘*_,i- I‘l"
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allow 0,A.No.157 of 1992 in part and di

direct the

T E——

R .
" responients to place aprlicant No/l Sri Brijendra Singh|

1

0.A . No, 657 of 1992 and O.A.No,.8564 of 132 3y~ diemice|

"' gﬁwg rosoondant Nogs. 4 to 9 in the 5eniority 115't.

"ed as beino witrout merit. There vill be no orders

as to costs,

R 2.2 0.A ,No,86 of 1993 vas filed by some of the
direct re::rui'l'."s as Ffi't-"emgn GCrade '"M!'/Diesel Assistants
. - I seakina the reslief of--directimjt to the relg}ondent
3 4 H: .'} A No.2 to declare the panel of Gonds Driver in persu2nce
Pj'r' of the examination h2ld unier the notification dated
s " 19,6,1992 and to make appointment on the ];? of Gciads
i 2 Driver, if 'thg applicants are found successful in

the said examination,

= \. —

2305 The principles governing seniority of the
' Direct recruits /vis-a-vis promotees hasg alrsady
r been indicated in the foragoing. The se@brity of
e | the applicants in this O.A. will have to be fixed
according to the same principles, Selection test
Y alreaedy conducted by the respondents sha 11 abid=
- :.1*-_, & by decision given by us with regard to the senio rity

of the direct racruits and the prometges,
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