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3RDER 

By Hon'h ske Mr. S t  1),..s Gupta  

The applicant was working as a stilled 

tailor in the Ordnance Equipment Factory, Kanpur. By 

an order dated 4.?.19P9, he was placed under suspension 

and thereafter a charms memo dated 21.7.19P9 was served 

on him or imposing at major penalty. It was alleged in 

the charge S,f3Pt that he, saongwith other workers, had 

nstigat 

gmacrei 

persons 

smiler m 

Dube y. A 

enquiry. 

Sanjay K 

P11 quirY 

t'^e arm1 

against 

the find 

authorit 

( annexu 

to the m 

On appeal 

impugned 

d co-wcrkers tc boycott the work and generatect 

gitaticn in tk.'e Workshop on 4 .n.19P9 Two other 

Pre also charge sheeted alongwith him for 

stconduct. They were Brij Mohan and San iay Kumar 

nnquiry Officer was appointed to hold a joint 

At the out set of the enquiry, Brij Mohan and 

mar Dubey admitted their guilt and thereafter 

as proceeded in respect of the charges against 
t 9'11417 

cant only. The 	- 	Officer found the charges 

he annlicant as established and agrewith 

ngs of the Encoiry 0 fficer, tfhp Discirl inary 

issued the impugned order d ated 2%9.1991 

e 	imposing penalty of reduction of pay  

nimum of the time scale with commulative effect. 

the aforesaid penalty was moderated by the 

order dated l9.6. 7 992 ( annexure A-10) to that 

of reduction of pay by two stages for a period of two 

years with commulative effect. Challenging both the 

orders and also the order dated 2P.11 .1991 (annexure A-P) 

by which the Disciplinary "uthority had restricted the 

pay and ai lowance to be paid during the period of 

suspensic tc subsistgnce allowance already paid to !I'm, 

4ho anpli ,ant has filed this 0.A.606/91 praying that 
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all th se orders be quashed and directionissued to 

the re pondents to Day full salary fcr the period of 

suspen ion end tc FrInt promotion due tc him withheld 

as a 	sult of the impugned orders. The main ground; of 

challe pp to the disc•tplinary action are that the 

Enquir Officer was reither fair nor impartial and 

that t e a oplicant was not provided amity reasonable 

onnort nity tc defend himself. It has also been pleaded 

that t e findings of the Enquiry Officer are perverse 

and the enquiry report and the order of DisciPlinary 

Authority and the Appellate order are misconceived and 

not reasoned. 

2. 	 In support of the pleas taken by the 

applica t that the Encuiry Officer was biased and he 

did not afford ariquate opportunity to the applicant 

to defe d himself, the anDlicent has averred that 

when th- applicant apreared before the Enquiry Officer 

and sub fitted an application +  nominating one Shri 

S.K.Cha urvedi as his L'efence Helper, the Enquiry 

Officer directed the applicant toproduce No (Thiection 

Certifi ate from the Head of the Department in respect 

of Sri .K.Chaturvedi which bcth the applicant and 

Sri Cha urvedi failed to obtain. It is ffirther stated 

that hi request that ae be allowed to appear in the 

enq'iiry through a Counsel or the riead of the Department 

in resp ct of Sri Chaturvedi be advised by the Enquiry 

Officer to release him for enquiry was rejected by the 

Enquiry 0 fficer. In support of the allegation that the 

Enat.iry Officer was biRsed, the anolicant has further 

averred that the Enquiry Officer refused to postpone 

the enq iry on 1P.1.19911. Nithen he requested for such 

PostPon trent on the ground that his Defence Assittant 
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was out of station and recorded evidence of prosecution 

Or 	witness and that the Enquiry Officer also rejected the 

request of the Defence Assistant that the statement cf 

those witnesses be re orcied afresh. It is also alleged 

that the applicant was not allowed to produce Defence 

witnesse nor to submit his defence statement. 

The respodents have filed counter affidavit 

in which it has been stated that the applicant as well as 

Brij Mohan and Sanjay KUmar Dubey were responsible for 

instigat ng the workers to stop work cn 4.2.19p9 to 

Protest eainst the Sunday working. All the three were 

charge c teeted. Thereafter, joint enquiry was convened. 
a d S.K.Dubey 

Brij Moh nahaving accepted the charges against them, 

were awa ded penalty of reduction in pay by two stages. 

Enquiry, however, was continued against the applicant 

as he de led the charges and proceedings were held4having 

given him sufficient opportunity to defend himselfeand 

foilowin • the procedUre laid down in the r7r:S ( ^7A) rules 

1965. Aft -r considering the report of the Enquiry Li fficer 

and also the reprsentation of the applicant, the Disc-

iplinary uthority immed panelty of reduction of pay 

to the mi imum of pay scale,for two years with commulative 

effect on the applicant. On appeal, the penalty was 

moderated to that of reduction of pay by two stages for 

two years with comr'ulative effect. The aPplicant, there-

after sub itted a review application, which is still 

rending. 

4. 	 The respondnnts have specifiplly denied 

the conte ticn of the applicant alleging bias on the 

part of t e Enquiry L'fficer. They have also denied the 



rn that the applicant was not given a 

tv to defend h_mself. 

Controlling authority 	respect of S. K. Cha 

11,,t has b 	stated by the respondents that th 

Sri Chat 

also and 

an keep 

insisted 

the Cent 

he could 

Pretext 

findings 

ePplicen 

his ,,Pfe 

appear, 

in prese 

quate 

with regard 

sistence on the Part of the Enquiry fficer 

ction of No Obhection Certi ficete fro the 

urvedi, 

seld 

r enqifttrY 

cry tactics 

fry o fficer 

_ate from 

tent so that 

cn the 

ding of 

the 

produce,  

d not 

enquiry 

efused 

his 

that the 

of his 

ment, but 

stating 

that they 

ry Autho-

.ticie 

to cross 

De fence 

an pl ca n 

witnesse  

he end h 

that th, 

could _ 

rity all 

nil of t. 

rvedi was DefF.nce Assistant in enoth 

in that enquiry, he had adopted dile 

ng that experience in mind, the Eno 

on production of No L'ID,lection Certif 

oiling authority of the ilefence Assi 

not subselouently delay the proce,,din 

f official business. As regards reco 

cn 1P.1.1.997, it has been steted the 

was given sufficient opportunity tc 

ce Assistant and since Me lailer piz d 

he Enquiry Officer proceeded with th 

ce of the enniicent, who , however, 

examine the witness in the absence o 

ssistent. 't has also been Do4 nter3 o 

was Fiver) opportunity to give s its 

and else to oubmit his defence stet 

s Le fence Assistant declined to do 

enquiry should first be adjourned so 

bmit an application to the Disci in 

Ping violation of the provisions of 

e Constitution of India. 

al lovsti 

onprtuni 

to the 

en pro du 

• 

5. 

which is 

aye ment 

applicant has filc,d 	r affidavit 

merely in the form of denial of the ,_recific 

made in the c^unter affidevit. 

6. We have heard the learneed counsel for 

both the parties end care :0_111y perused the records. 
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AL 7. 	 In o:r:.rier 	aSCPrtdin tne- PXtPrt _t 

y of the allermtions made by  s`ne ar7l c -nt that 

tin on uiry Officer had c onducfpri f,ne enciui y in a 

biased manner, we e 	tnrouon tne enuuiry eport 

caretu 1y and we nave found that the enauir' was 

rer:eat dly adjourned to oive opportunity to nG applicant 

to pro uce his Detence Assistant alonnwith No Objection 

Certit cate from tne Lat+er's Coni:rollina Au nority. 

Howev., 	when such certificate could not be obtained, 

the En airy Officer finally allowed Sri Chaturvedi to 

a ct as Defence Assistant of the applicant. u e have 

also s :en that on 11 .1.1991, the applicant sought an 

adjournment on the grpund that he c ould not contact 

his De ence Assistant. While adjourning the roceedings, 

the -Icluiry Officer specifically stated that the 

proceedings cannot be a V,' urned  indefinitely on the 

same c nund and, therefore, he should nomina e other 

person as his Defence Assistant, but if he f ils to 

appear on the next da-,e, the enquiry may be eld 

ex-parte. Therefter, on 18.1.1991, applicant again took 

the plea that he c ould not meet the Defence ssistant 

and requested for further postponement . This request 'w as 

refused by the Enquiry uffi oer, who proceecie•to r ecord 

the e vidence of one o= the witnesses namely agdish 

Prasad, Foreman/TM. The applicant was allowe•to cross 

examine this witness, but the applicant decl'ned to 

do so 	th the plea that in absence of his Defence 

Assista t, he would n t cross examine any wi tness. 

It is thus clear that the enquiry was not he'd ex-parte 

on 18.1.1991 and the applicant was given opportunity  

to c 0 s examine the witness and if he h d not 

   

cross e amined the witness, he cannot now sa that he 

was den ed any opportunity. 
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P. 	 Sofar as the question of denial •  if oppor- 

tunity t. the applicant to produce his Defenc Assistant 

and to submit his defence statement is concer ed, we 

have see from the enquiry report that on com letion of 

the exam nation of the prosecution af witness., he asked 

the Defe ce Assistant to submit statement of •efence and 

also produce defence witness. However l the'Def hce -Asstt: 

govre2iry stated that he IvnttAto appeal agai st the 

alleged nfringement of Article 211 of the Co stitution 

the D sciplinary authority and if such app -al was 

disallow d, then only he would produce defenc- witness 

and till such time, the enquiry be postponed. This request 

was not ccepted by the Enquiry Officer, who tatpd that 

while he had no objection to the Defence Assi tent filing 

a repress ntation to the Disciplinary uthorit in this•

regard, ending a decision thereon , defence itnesses 

be produ ed and defence statement be recorded The appli- 

cant or is defence assistant did not, howeve 	produce'r 

the defe ce witnesses nor submitted any defen 	statement. 
not 

In such 	situation, we canLcome to the conclusion that 

the appl cent was not allowed opportunity-  to produce 

his defence witnesses or to submit his defence statement. 

9. 	 As regards insistence on the par of the 

Enquiry Meer on production of No Objection ertificate 

from the Controlling Authority in respect of the Defence 
No.61/3/67-c rt: 3.1.19b3 

Assistan 	we have seen that there is a circu arLissued 

by the G• vernment of India, which clearly stat s that 

although the charged government servant can no inete any 

other go ernment servant as his Defence Assistant, it would 



rmission 

if rem the 

ent servant 

ry fficer 

Certificate, 

g wrong, 

of alleged 

Assistant 

vit and not 

vit, the 

nsisting 

nce Assistan 

be nec 

of the 

office 

during 

insist 

we do 

Partia 

dilate 

as spe  

effect 

Enquir 

clIsuc 

was fi 

ssary for the latter to obtain the pe 

ontrolling A hority tc absent himse 

inorder to as 	t the charged govern 

the enquiry. i., therefore, the Enau 

d on productif of such No Objection 

of consider t t he committed anythi 

larly, in the rcity  of past histor 
the 

y tactics on e part ofZseme Defenc 

ifically aver A in the counter affid 

vely rebutted i n the rejoinder affid 

Officer was 	rfectly justified in 

a certificF. t . In any case, the Def 

aUy al owed 	appear in the enquir. 

10. 	 As rega ds the findings of the Enquiry 

Office 	we have car fully perused the iaso s given 

by the Enquiry Offic 	in coming to the conclusion that 

the ch rge8 against he applicant had been stablished. 

H e has believed the vidence of some of the wiiltnesses. 

and ar ived at his c o nclusion. It is settles; law that 

the co rtn or the Tri naffs 	not exercise a pellate 

jurisdiction in disc rlinary matters. They nnnot re- 

assess the facts and come to a different co 	usion 

than w at had been a rived by the Enquiry 0 ficer or 

the Di ciplinary authority unless the concl sionSof 
Are_ 

the Enquiry Officer re based on no evidenc or wholly 

perver ,. We have se n that there is some e ridence in 

suppor of the chaTg s against the aoplicen which, 

if bel eved, could l ad to the conclIsion t at the 

charge stood establ shed. It is, therefore neither a 

case of no evidence or is the conclusion b sed on 

such el.dence in a way perverse. 



I LI 

9 

11. Lastly we find no merit in the allegation 

that th- order cf the Disciplinary authority orthe 

aprella e authority are non speaking or in any way 

arbitra y. The very fat that the appellate authority 

had mod rated. the penalty shows that such authority had 

applied its mind to the facts of the case. 

12. The learned counsel for the applicant 

during course of argumRnt cited before us several 

decisions in support of the case of the applicant. 

These a e 

(a) 1967, nil page 527 N.K.G, Menon 

V/s S.E. Veilore Electricity System 

& another 	(Madras High court) 

(b) 1987 (54) Onkar Singh V State of U.P. 

( And. H.C.L.D.) 

(c) 197P LIC 1312 Zonal Manager IL.I.C. 

Versus Mohan Lal (Jammu and Kashmir H.C. 

(d) 1961 LLJ page 46 Northern Railway 

Cooperative Credit Society Versus I.T. 

Jaipur and another 

(e) 199E, EEC. 526 Mahesh Kumar Pandey 

V/s Upper Pradhan Prabandhak(DGM) 

Bareilly and others 

( And. High court ) 

( f) 199E, LLB. page 20P 	A.B.Singh 

V/s Chairman,Dena Bank and others 

(Machya. Pradesh High court ) 

We have carefully gone throught these decisions. We do 

not see anything in these decisions, which advancesthe 

eprlica 4.1 
u -  s case, 
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No other point has 'cc= urg d 

us. We are, jlerefore, satisfied 	no 

s been made out by the aAplicant for our 

ference. The application is accordingly 

sed, leaving tle parties to bear their own 

snI 

V.C. 


