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R.K, Varms, the then Vice Cheimman of this Tribunal and Hon'ble

Miss JUsha Sen, Administrative Member has referred the following 1

questionj'whether the Pharmacists in the Urdnance Factory, !

Kenpur, petitioner in U.A. No. Go3 of 1493, Mechanical Drasghtsman |
petitioner in (A, No. 1812 of 1553 and: Civilian Motor Driver
Gr.1 (Spl) in Smail Arms Factory, Kaanr, the petitioner in

Lok No, 490 of 1593 should be regarded |es 'workman' within 1{
the meanin: of the said expression as dafined in the Note
appended to the Rule C.3.R 459(bj. The|Bench has been |

constituted to answer the reference. ?M

Certain employees of the Civilian and Deferce Scrwices w

|

i

retired from Service at the ane of 56 ¥ ars, They felt that E
‘ 4. \

under the relevant rules they could be metired at -he a3e of

60 years, They, therefore, preferred & number of D.As ir this
Tritunal, The three petitioners referred tc in the refegring
order were amon.st those who preferred the U,As.

Te aforesaid U,As wvere heard todether by the Division ‘
Bench eforementioned, It seppears thaﬁ the lezrned Members >

disagreed on the guestion as to whether fthe threec petitieners

vhose ceses have been rererred to the Ldroer Bereih fzll within
the anbit of ‘workmen' within the moaning of the relevant Ruyle.

Rule 453(b) the Civil Services Redulations may be

extracted,
@ (a) except as otheruise provided in this article, i

; every government servant shalﬁ retire on the
i day he atta ins the age of 58 years,

;" y :: ...pZ
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(b) a 'workman' who is ?werned by these Reguletions
shall be retained iq‘\ service till the dag he |

attains the age of #D years. |

‘ |
In this clause " & workman' means @ highly skilled,
erunsRled 5
skilled, eemi-skillﬁdﬁmrtism employed on a mon&ly

=
m
ve

rate of pay in an i}ﬂdustrial or @ work-charged
establishment". |
|
|
Indisputably, the petit:himners before us are governed by
the Civil Services Regulatio ‘s. There is no dispute that the

V |

petitioners are employed on a@|mo nthly rate of pay. Before the

jearned Members of the Tribunal probably it was assumed that
the petitioners were employe$ in an industrial esteblishment.
¥ It is nobody's case that the} petitioners were employed in a

work-charged establishmente |

The n.ormal age of retipement of a govemment servapt is

fixed at 58 years. A0 excepliion has been made in clause (b) in

favour of & ‘workman', Howeler, the rule framing Authority has
I
> taken good care to clarify J(s to who should be treated a:s a

tyorkman'. The Note in sub#ﬁance, ie the usual definition clause

in & rule. The expression,'feans' as used in the note normally
denotes that its scope and hbit is restrictive and therefore the

meaning given in it is exh+uetive. We have considered the Rule as &

|
whole carefully and we do nﬁt find any contrary intention either in
I

its subject or in its cont\ t, Since we have taken thb view that

the note, should be treated las a definition clause, the;u:e can be

|
no difficulty in saying tha}ﬂ the note is @ part and parcel of

pule 459(b). j
i
we are fortified by tWé decisions of the alprena ourt in

<+ omother Bh omcthr Bt -

the Cases of 'Chandigarh Aiq:inistratmn Ve, Ajit Singh(1993) 23 g

Administrative Tribunals Cipes 349 and Chandigarh Admmistratim

2
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Ve« Meher Singh and abtherf(1992) Suprame Court Case3(L&S) 990 wherein

it is impliedly held that in order to attract Rule 56(b) of the
Fundamental Rule it is Necessary for a 'workman' to prove that
he was at the relevant time employed either in an industrial or a

work=charged establishment,

Reverting to the note, it will be seen that for becoming
a ‘'workman' one has to establish the following:

(2) he is either a highly skifled or skilled or semi-skilled
or unskilled Artisan

(b) he is employed on a monthly rate of pay
(c) s uch en employment is e ither in an industrial or q
a work-charged establishment,
For claiming the benefit of Rule 453(b), amongst others, the
petitioners are required to establish that they were at the relevant

: L
time employed in an industrial establishment, wWe shall, therefore,
examine the case of each of the petitioners in this background .

In 0,A. No. 683 of 1993(m,S, Siddiqui Vs, Union of Indisg
and Othere ) the material averments are theses the petitioner is a

Pharmacist in the Drdnance Fectory, Kappur, The said factory is an
esteblishment of the Goyermment of India, The nature of the uorl:)
performed by the petitionsr is that of the 'workman' within *he .
meaning of the Factories Act and Rule IS6(b) of the Fundamental

Rules, (The provisions of Rule 556(b) of the Fyndamental Rule and
Rule 459(b) of the C,S.,R are analogous ),

In the Counter affidavit filed on behalf of the respondents
the material averments are theses the petitioner is not a 'workman'
within the meaning of Factories Act and Rule 56(b) of the Fundamental
Rule, The petitioner is a non-industrial group'C' ministerial

employee whose service conditions are -overned by Indian Ordnarce
Fectories group 'C ' & 'D' non-industriel cadre(Recruitment and

y , eespS
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Condition Service) Rules 1989 Rule 56(b) does not apply%to ihe
petitionere ?

Annexure N of the Count%p affidevit is a photostat ;opy of
the Rule Ordnance and Urdnancg Equipment Factories( Recruitment

and Condition Service) Rule 1989. These rules have been [framed in

|
the purported sexercise of po%qrs under the proviso to Article 30S
|

of the Constitution, l

A bare reading of the RQﬂe indicates that in the Gr&nance

Factory concemed there is a | on—industriel establishment. Further

more we find a classificatio$ of MCivilian in Defence sérvices

non=industrial Group 'C'=non ministerial. At sl.No. 57 the

expression #Pharmacist" ordinary grade is mentioned.
The sedond supplementary affidavit filed on behalf of the

respondents is accompanied by a number of annexures. e of the

annexures is a photostat copy of the Govt, of India Gazette (Extra

!
ordinary) dated 6.7.89. The documente filed by the respondents

']

really demonstrate that tmorsets of rules have been fra%ed by the
Competent Authority under Adticle 309 of the Constitution, One
relates to the industrial posts and the other relates to the non=
industrial posts, Therefonf, the respondents have sucgeeded in

establishing that in the pordnance Feactory concerned there were and

there are twd distinct est hlishments namely the industrial
establishment and the non- hdustrial establishment.

In this 0.A, no rejoinder affidavit has been filed. Ue have

therefore to proceed on t%é assumption that the averments in the
Counter affidavit and the second supplementary affidevit filed by
the respondents are correct. e have also to asaumeithat the

annexures appended are alLP genuine. the the materialé on record ,

...p5
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no other finding is possible except that the petitioner has failed to
estgblish that at the relevant time he was employed in an industrial
establi shment.

The learned counsel for the petitioner has vehemently urged that
the conditions of service of the employees in an industrial establishment
an’ the employees in a non-industrial establishment were the sames He has
given certain examples such as overtime allowance, hours of duty etc.
He has wehemently contended that since the petitioner had been paid
productivity linked bonus, the conclusion igs inevitsble that he was {
employed in & non-industrial establishment. No such averment, houever,"\:{

been made in the O0,A s0 as to give a chance to the respondents to rebut

this allegation, A&
Reliance is placed by the learned counsel en#g case 'S.,N, Goswami

8nd others Vs, Union of India and others(U.,A, 232/87) decided on 4.11.91.

We have considered this case with due care and we find that the cont roversy
raised there was entirely different from the one before us. The leamed’
Members were not called upon to consider the question as to whether g
'workman' inorder to be entitled to the benefit of Rule 459(b) of the
CSR must amongst others, establish that he was at the relevent time
employed either in an industrial establishment or in a work-charged
establishment. That was the case where really the principle of 'equal
pay for equal work' was under consideration, In that connection, the
Bench also took into account the fact that the petitioner before it had
been paid productivity linked bonus, This case is therefore not

apposite.
S$hri G,0, Mukherjee next relied upon a decision in the dase of
'B.N.P, Dwivedi Vs, Union of India and Ors(0,A, No. 195/92) decided

on 29,9.92. This was undoubtedly a case where Rule 56(b) of the

AT o TR Srena
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Fundamental Rule was under co#sideration. However, it ap‘ears

that it was nobody's case thalj the 'workman' concerned was not ,
|
employed either in &n industniel establishment or & work%charged i

esteblishment. The argument therefcre centered round the guesticn

whether the 'workman' before |the Tribunal %ués an

tartisan' within the meaning;fuf‘ the relevant rules. The Tribunal
held that he was an tartisanlle UWe are informed that a sLecial
: lesve petition has been preferred against the said judgement of F
this Tpibunal and the same hds been admitted and the operation
of the judgement of the Tribunal has been stayed, |
¢ # large number “of cases heve been cited by the laﬁrned

counsel. These cases spring from the industrial diapuﬁes Act.

since we are of the opinion that they are not relevant,fwe are
|

not citing them in this ordgre

C.A, No. 495 of 1993 (Nanhey Vs. Union of India and Ors).

=

This ig a case of Motor DriMer(civilian), The materiel averments

in the 0A are that the petitioner is a Civilian Motor 4river

(Selection grade) in the Spall Arms Factory. The natﬁre of the

work performed by him is of|a 'workman' as referred to in rule

56(b) of the Fundamental Ruleo

In the counter affidayjit filed on behalf of the respondents
the material averments are substantially the same as in the earlier

0.A No. 683 of 1993, To the supplementaty counter affidavit

filed a photostat copy of the Ordnance and Ordnance Eduipment
2 |

|

Factories Rule of Group'C'| & 10! non-industrial posts{Recruitment

and conditions of service)| Rule 1989 have veen annexed. These,rulg

too has been framed under arﬁicle 300 of the Constitution. At sl.

no. 10 "¢ : Motor drf 0 vy i cantipnade

als
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Earlier in column 3 we find the classification oflfzivinm gdefence
service am non-industrial group'C' non ministerial:

A rejoinder gffidavit has been filed by the petitioner. In

it he has contented Bimself by merely reiterating the contents of

o e~

e

para 4(h) of the O,A, However, the petitioner has not cared to
file @ reply to the supplementary counter affidavit. In view of
the material on record, we ars compelled to record a finding in this
case too%}; petitioner has been unable to establish that he Was [
at the releeant time esmployed in m;‘kﬁ:strial establishment,

In O,As No, 1812 of 1993, the material averments are theses

the petitioner is working as a Mechanical Oraughtsman He is a

= Y
‘workman' within the meaning of Fundamental Rule 56(b). He is
working in an industriel esteblishment.

A counter affidavit has been filed on behalf of the respondents,
Therein, the material averments are theses the petitioner‘ is not
working in an industrial,establishment, The Commanding officer g

’ a
Noeo 4 BoR,0, wherein the petitioner is working, is a Defence > §

Organisation and the post held by him is classified as non-industrial

and controlled by the Central Govt,.(Air Headquartars); Group 'C!
% 'Dt'sindustrial civilian employees are treated as non-industrial
employees and thekr age of retirement is 58 years,
in 6.9;94 we passed tﬁe following orders
" one of the controversies in this case is whether the
applicant worked as @ Draughtsman in a non--industrial
establishment or not. In the counter affidavit filed on
behalf of the respondents, it-is stated that even in the
Indian Air Force, @ classification has been made between
the "industrial®™ and "non-industrial™ civilians. However,

in support of this assertion, no material has been placed
before us for our perusal, As a special case, in view

Q;\y otePO
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of the qarnest request m

for the respondents, we
this ca%e for day after

the lea#ned counsel for

the rel%vant record. Lijg

\
In obed#ence to our ord
\

for our perusal, e shallr
The first isia photostat cop

whereby the civilian Airforc

posts(Recru#tment Rule 1971 f

Constitutioﬁ have been enforgced.

that in the Indian Airforce

posts, Then we have & photo

Be372 wheery the Indian Al
|

RecruitmentiRule 1971 were emforced.

been framed under Article 3

of the rulés clearly demonst

separatelyiclassified therel

a:; Defencé Services class
We take judicial notice of
establiahm%nt the existence
arises. A}combinad reading
leads us q& the inevitable

gas requiﬁed to prove that

in an ind@strial establishment, This he has failed to
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In sum, we come to the conclusion that none of the
petitionerg have been able to establish or prove the necessary
ingredient that they were, at the relevant time, employed in an

industrial establishment, ©Our answer to the reference is as

follows:
The petitioners in O,A, No., 683 of 1993, 0.A. No, 1612 of 1993:
and O,A, No. 495 of 1993 cannot be regarded as "workmen" uithin

the meaning of Rule 459(b) of the CSR Rules.

In view of our aforementioned answer these petitiory do

Houever, there

R

.,‘47 et

not survive and, therefore, we dismiss them,
shall be no order as to costs,
A copy of the judgement may be placed on.the files of each

of the U,As,
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