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1. Union of India, through General Manager, 

Small Arms Factory, Kalpi Roa 	Kanpiir. 

2. Deputy General Manag er, 9ia34 Arne Factory, 
Kalpi Road, Kanpur. 

3. Chief Controller of Defence, 
Accounts Allahabad. 
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	 REScONDENTS 

1. Union of India through Gener 
Small Arms Factory, Kalpi Ro 

2. Deputy Gem ral Manager, Smal 
Factory, Kalpi Road, Kanpur 

3, Chief Controller of Defence 
Accounts Allahabad 

Li 62\112;11 2ED 
ORIGINAL VPLICATICE NO, 

• RESFENDENTS 

1812 of 1993 

Joginder Singh 

BY ADVOCATE S-IRI G,,Di  MUKHERCEE 

v.. 

▪ 'WPC:CANT 

1. The union J f India through the Secretary, 
Ministry of Defence South Block, New Delhi. 

2. The Chief of the Air Staff, 443yu Bhauan, 
Air Headquarters, New Delhi. 

3. The Commanding  Officer No.4 B.R.D, Air Force 
402 Station, Kanour-8 

BY ADVOCATE  SHRI SAC, TRIPATHI 
ORDER( ORAL) 

JUSTICE S„K„ DHAON  

A Division Bench of this Tribunal comprising  of Hon. Justice 

	 RESPONDENTS 
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R.K. Varma, the then Vice Chairman of this Tribunal and Hon'ble 

PUSS Usha Scn, Administrative Member hes referred the followinc 

question;"whethir the Pharmacists in Lho Lrdnance Factory, 

Kanpur, petitioner in L.A. No. 6o3 of lut.IL, Mechanical Draughtsman 

petitioner in L.A. Nu. 1c,12 of 17';'.3 and Civilian Motor Driver 

Gr.1 (Spij in 5mail Arms Factory, Kanpur, the petitioner In 

L 	Nu„ 43:,  of 1 3 should be regarded ac 'workman' 

trE meanie of the said ex;;ression as defined in t.he Note 

appended to the Rule C.6„R 459(b)„ The Bench has been 

constituted to answer the reference 

Certain employees of the Civilian and Dafencc Scrvio:,e 

retired from Ser✓ice at the a,--!e of 56 ycars, They felt that 

under the relevant .rules they could be retired at -..he 4de of 

60 years. They, therefore, preferred a number of U.As in this 

Tr 4 b,..:nal, The thre: petitioners referred tc in :bc reforrin7 

order were amon - st those who preferred the U.As. 

The aforesaid u„As were heard to.4ether by the Division 

Bench aforementioned. 	It appears that the learned Me^lbere 

disagreed on the question as to whether "che three, petitioners 

whose 	h aye b::en rerarred 	the Lar, ,  r Benc,i fz.1.1 

ar -tit 	 the 	cif the rele,,:ant 

Rule 459(b) the Civil Services ∎egulations may be 

extracted. 

(a) except as otherwise provided in this article, 

every government servant snail retire on the 

day he atta ins the age of 56 years. 

...p2 
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N E: 

(b) a 'workman' who is governed by these Regulations 

shall be retained in service till the 	he 

attains the age of 6t: years. 

In this clause " a workman' means a highly skilled, 
crwns Ole) 

skilled, seri—skilled/Artisan employed 
k 

on a montly 

rate of pay in an industrial or a work—charged 

establishment". 

Indisputably, the petiti eners before us are governe by 

the Civil Services Reoulatior 4. There is no diwute tha the 

petitioners are em-  loyed on a mo nthly rate of pay. Before the 

learned Members of the Tribunal probably it was assuned .hat 

the petitioners were employed in an industrial establishment. 

It is nobody' s case that the petitioners were employed in a 

work—charged establishnent. 

The n,-orrnal age of retirement of a government servant is 

fixed at 58 years. An exceptlion has been made in clause (b) in 

favour of a 'workman'. HoweNier, the rule framing Authority has 

taken good 

'workman'. 

are to clarify as to who should be treated as a 

The Note in jbstance, is the usual definition clause 

  

in a rule. The expressionl'irEanst as used in the note normally 

restrictive and the efore the 
denotes that its scope and eMbit is 

meaning given in it is exhaustive. We have considered the Rule as ta, 

whole carefully and we do not find any contrary intention either in 

its subject or in its context. Since we have taken the view that 

the note, should be treated as a definition clause, there can be 

is a part and parcel of no difficulty in saying that the note 

Rule 459(0. 

ife are fortified by 

the Cases of 'Chandigarh 

Administrative Tribunals 

the decisions of the Supreme Court in 

d. 6"11 AV( VA/ 	h-144•041 vIALU frA 

Administration,,V 8. kjit Singh41993) 2,3 Itk-

I nes 349 and Chandigarh Administration 

..p4 
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Vs„ Mellor Singh and tettheri(1992) Supreme Court Cases(L&S) 99W wherein 

it is impliedly held that in order to attract Rule S6(b) of t he 

Fundamental Rule it is necessary for a 'workman' to prove that 

he was at t he relevant time employed either in an industrial or a 

work—oh arged establishment, 

Reverting to the note, it will be seen that for becoming 
a 'workman' One has to establish the followings 

(a) he is either a highly skirled or skilled or semi—skilled 
or unskilled Artisan 

(b) he is employed on a monthly rate of pay 

(C ) s uch an employment is either in an industrial or 
a work—charged establishment. 

For claiming the benefit of Rule 459(b), amongst others, the 
petitioners are required to establish that they were at the relevant 

time employed in an industrial establishment. We shall, therefore, 

examine the case of each of the petitioners in this bkground, 

In O.A. No. 683 of 1993(M.S, Siddiqui Vs. Union of India 

and Other. ) the material averments are these: the petitioner is a 

Pharmacist in the Ordnance Factory, Kanpur. The said factory is en 

establishment of the Goverrrnent of India„ 	The nature of the work 

performed by the petitioner is that of the 'workman' within the 

meaning of t he Factories Act and Rule 55( b) of the Fundamental 

Rules. (The provisions of Rule u56(b) of the Fundamental Rule and 
Rule 459(b) of the C.S.Ft are analogous). 

In the Counter affidavit filed on behalf of the respondents 

the material averments are teese: the petitioner is not a 'workman' 

within the meaning of Factories Act and Rule 56(b) of the Fundamental 

Rule. 	The petitioner is a non—industrial group'C' ministerial 

employee whose service conditions are overned by Indian Ordnance 

Factories group 'C ' & '0' non—industrial cadre(Recreitmere and 

•••P5 
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Condition Service) Rules 1989. Rule 56(b) does not apply to -', e 

petitioner. 

Annexure 1\I bf the Counter affidavit is a photostat opy of 

the Rule -Ordnance and Ordnanc Equipment Factories(Recruitment 

and Condition Service) Rule 1 89. These rules have been framed in 

the purported exercise of pow re under the proviso to Article 303 

of the Constituticn. 

A bare reading of the 	e indicates that in the Ordnance 

Factory concerned there is a on—industrial establishre4. Further 

more wE.: find a classificati•of "Civilian in Defence services 

non—industrial Croup 'CI—non inisterial. 	At sloNo. 57 the 

expression "Pharmacist" ord ary grade is mentioned. 

The sedond supplementa•affidavit filed on behalf of the 

	

respondents is accompanied 	
a number of annexures. the of the 

annexures is a photostat cot' of the Govt. of India Gazette (Extra 

ordinary) dated 6.7.89. Th documents filed by the respondents 

really demonstrate that two sets of rules have been frafned by the 

Competent Authority under A title 309 of the Constitution. the 

relates to the industrial p sts and the other relates o the non- 

	

industrial posts. Therefo 	the respondents have suc eeded in 

establishing 
that in the 0 ante Factory concerned th re were and 

th,  re are two distinct establishments namely the indus rial 

	

e stabli shment and the non— 	ustrial establishment. 

In this C.A. nc rejoi er affidavit has been filed. 	We have 

therefore to proceed on the assumption that the averments in the 

Counter affidavit and the itecond supplementary affidavit filed by 

the respondents are correct. 	We have also to a ssume that the 

annexures appended are also genuine. the the material on record 

•••p6 
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no other finding is possible except that the petitioner has failed to 

establish that at the relevant time he was employed in an industrial 

e stabil shmente  

The learned counsel for the petitioner has vehemently urged that 

the conditions of service of the employees in an industrial establishrent 

an the employees in a non—industrial establishment were the sameo He has 

given certain examples such as overtime allowance, hours of duty etc. 

He has Vehemently contended that since the petitioner had been paid 

productivity linked bonus, the conclusion is inevitable that he was 	■ 

employed in a non—industrial establishment. No such averment, however, 114-1  

been mademade in the 0,A so as to give a chance to the respondents to rebut 

this allegation. 	 ti 

Reliance is placed by the learned counsel 	flAe case '5,%. Goswami 

and others Vs. Union of India and others( J.A. 232/87) decided on 4011.91. 

We have considered this case uith due care and we find that the controversy 

raised there was entirely different from the one before us. The learned 

Members were not called upon to consider the question as to whether q 

'workman' inorder to be entitled to the benefit of Rule 459(b) of the 

CSR must amonost others, establish that he was at the relevant time 

employed either in an industrial establishment or in a work—charged 

establishment. That was the case where really the principle of 'equal 

pay for equal work' was under consideration. In that connection, the 

Bench also took into account the fact that the petitioner before it had 

been paid productivity linked bonus. This case is therefore not 

apposite. 

Shri G.D. Mukherjee next relied upon a decision in the Case of 

Dwivedi Vs. Union of India and Ors(0.A. No. 195/92) decided 

on 29.9.92. This was undoubtedly a case where Rule 56(b) of the 

...p7 
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Fundamental Rule [dies under co 

that it was nobody's case the 

employed either in an indust 

e stablishmen 	The argument 

whether the 'workman' before 

'Artisan s  *thin the meaning 

held that h: wa>> an 'artisan 

leave petit on has been pref 

this Tribun 1 and the same h 

of the judgement of the Tri 

letr6e number' or- ca  

ideratinn. However, it appears • 

the 'workman' concerned was not 

establishment or a work—charged 

herefcre centered round the question 

he Tribunal iwiliszthattitwas an 

f the relevant rules. The Tribunal 

ie are informed that a s eecial 

red against the said judge vent cf 

s been admitted ane the operation 

nal has been stayed 

have been cited by the leqrned 

counsel. These cases spring from the industrial disputes Act. 

Since we are of the opinion hat they are not relevant, we are 

not citing them in this ord r. 

O.A. No. 495 of 1993 ( anhey Vs. Union of India and Ors). 

This is a case of Motor Or r(civilian). The material averments 

river 
in the CA are that the pet 

(Selection grade) in the 

work perr rmed by him is o 

56(b) of he Fundamental R 

In the counter affidavit 

the material averments are 

0,41 No. 683 of 1;93. To t 

filed a photostat copy of 

Factories Rule of Group I C 

and conditions of service 

no. 10 r 

filed on behalf of the respondents 

the Constitution. At el. 

anti nad. 

Toner is a Civilian Motor 

11 Arms Factory. The nat re of the 

a 'workman' as referred to in rule 

substantially the same as ithe earlier tl 

e supplementaty counter affidavit 

he Ordnance and Ordnance Equipment 

& 'CP non—industrial posts(R- cruitment 

Rule 1939 have veen annexed. These.rolfa 

too has been framed under article 30° 

P8 
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tee 	as 
Earlier in coluen 3 we find the classification of/ ic-AA/J.1Jan defence 

It 

service ea non—industrial group'C' non ministerial., 

A rejoinder affidavit has been filed by the petitioner. In 

it he has contented himself by merely reiterating the contents of 

eara 4(h) of the C)..A. However, the petitioner has not cared to 

file a reply to the supplementary counter affidavit. In view of 

the material on record, we are compelled to record a finding in this 
'neat 

case too‘ the petitioner hL,s been unable to establish that he as 
sedere 

 

at thethe relevant time employed in an ;industrial establishment. 
ifiNe 

In Z.A. No. 1812 of 1993, the material averments are these: 

the petitioner is working as a Mechanical Draughtsman . 4• He is a 

'workman' within the meaning of Fundamental Rule 56(b). He is 

working in an industrial estdblishmento 

counter affidavit has been filed on behalf of the respondents. 

Therein, the material averments are theses the petitioner is net 

working in an industrial testablishment. The Commanding officer 

No. 4 B.R.D, wherein the petitioner is working, is a De-fence 

Organisation and the post held by hie.  is classified as non—industrial. 

and controlled by the Central Govt.(Iiir Headquarters). Group 

& tot tineustrial civilian employees are treated as non—industrial 

employees and their age of retirement is 58 years. 

en 6.9.94 we passed the following orders 

" one of the controversies in this case is whether the 

applicant worked as a Draughtsman in a non—industrial 

establishment or not. In the counter affidavit filed on 

behalf of the respondents, it is stated that even in the 

Indian Air Force, a classification has been made between 

the "industrial" and "n on—in du st ri al civilians.  Hoveyer, 

in support of this assertion, no material has been placed 

before us for our perusal. As a special case, in view 



have een 

vilian 

rial. 

,rial 

as C 

gist 

S 

it 9 :t 

of the earnest request m 

for the ,respondents, we 

this case for day after 

the learned counsel for 

the relevant record. L 

by the learned counsel 

and over the hearing of 

bnorrow so as to enable 

e respondents to produce 

on 6.9.1994 as P.R." 

In obedience to our ord some materials have been placed 

for our perusal. a8 shall r= er to such material, asirelevant. 

The first is a 
photostat cop of Notification dated 6.2.1971 

whereby the civilian Airforc Units (non—industrial) cla s III 

posts(Recruitment Rule 1971 	amed under Article 309 of 

Constitution have been enfo 	
This Notification indi ates 

that in the Indian Airforce 	its there are non—industrial 

posts. Then Je have a photo 

6.3.72 whereby the Indian 

Recruitment Rule 1971 were 

been franed  under Article 

of the rules clearly demons ates the Draughtsman 

tat copy of a Notification dated • 

force (Draughtsman & Trac0s) 

forced. These Rules too have 

of the Constitution. A perusal 

separately classified thereii and they are 

tri a•d Defence Services class II non—gazettedi 

Ile take judicial notice of the fact that in ar 

of a non—ministerial post hardly 

of the aforesaid two docueents 

onclusion that the petitioner 

e waspat the relevant time, employed 

ant. This he has failed to do. 

establishment the existencl 

arises. A combined reading 

leads us to the inevitable 

was required to prove that 

in an industrial establish 



 

as 10 as 

 

   

In sun, we come to the conclusion that none of the 

petitioners  have been able to establish or prove the necessary 

ingredient that they were, at the relevant time, employed in an 

industrial establishment. Our answer to the reference is as 

follows: 

The petitioners in J.A. No. 683 of 1993, O.A. No. 1812 of 1993 

and 0.A. No. 495 of 1993 cannot be regarded as "workmen" within 

the meaning of Rule 459(b) of the CSR Rules. 

In view of our aforementioned answer these petitipl do 

not survive and, therefore, we dismiss them. Houever, there 

shall be no order as to costsc 

A copy of the judgement may be placed on the files of each 

of the O.As. 
" n 

"K l r  

( K. MUTHUKUMAR ) 
MEMBER (IA) 

( B.C. SAKSENA ) 

VICE CHAIRMc 
OHAON ) 

ACTING CHAIRMA1 

ilateds the Alid, 8th Se t: 1994 

U Verma/ 


