
Original OPplication No. ~ 2L 122J

Allahabad this the---1:~~ day of 1998

Hon'ble Mr. D.~. Baweja, Member ( fA. )
ti0n I hle Mr. 0.V.R••.~!G~treyuliJ. Member ( J.. 1

Gyan ..'Jihanker Pandey. aged about 36 yeaL's. :;jlo ;';hri Gauri
;.jhaokez' Panaey. Rjo C/o ~ri ,j.K. Panaey, 29/1t5, Madhwapur,
Allahabad.

Versus

1. Union of India thr ouqh its Chief ~ecretary. Can'trdl
Government .;;)ecretariate, New LRIhi,

2. General Manager, Northern hailway, Rail Bhawan, Baroaa
Hou~e, New Delhi.

3. Divisional Railway Manager, N. Rly. Nawab Yusuf Road,
Al Lahabad,

4" 5enior Divisional Personnel Officer, Northern Railway,
Nawab Yusuf Road, Allahabad"

Ip ..:.d.visional Electrical Engineer'TH-D) D.rl.M. Office,
Nawab ~ usuf Road, Allahabad.

Respondents

~l AdVo~gte ---~---

o a r\,I.;;H__ .JJl!a_

By Hon' ble &ire jJ.;? B..aitW. Member ltA)

The applicant was initially appointea as
Electrical Chargeman in Railways in the grade of Rs.425-700

(Bs~.1400-2300)as per order dated 11.6.1962. The applicant

was appoi C!tea on tbe working post a fte r completing the
<fM,

training fit New Delhi DiVis~n of Nor-thern Railway.
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.jubsequently, the applicant waS t.rs ns f er r ed to Allahabad

Division of Northern Railway. The applicant was declared

m~Jdically unfit f or holding the post of Electric Chargeman

as per order dated 07.11.84. on being medically aecate-

gaIi.ad • the applicant was absorbed in the alternative

post of .:)enior Clerk in the pay scale of Rs'330-:;)CO
, d . "8 jinclth l'ls.1200-2040).AS per order ated 12.12.19 4'A e app ~-

cant joined on this post. The case of the applicant
iM-

is that he should have been absorbed ~ the post of H.ead

Cler'k in the equivalent grade in terms of the provision
. Gh itpt r~r;uI ~f .1 . l' h_ 1 ( 1 I)corrt af nad a nL ncu an ha~ way ,Es'tab l;uIWent Manud vc i , •

The applicant h.aS further contended that even as a .senior

Clerk, he ha:. been not allowej seniority from the date

of app.ointment.. Refarr'ing to the seru orI ty list of

~enior Clerks issued in 1981, the applicant alleges

that ::> employees) namel~ ~/ Shl:·i A.K. ~i nbo, T.;;). ~harma,

Vinod ~ingh, ~.G. Murtaza and J.P. Pandey have been
allowed seniority from the date of appointment on being
medically d.ecategorised and the applicant has been dis-

criminated. The pr-ovLs I ons of paaa 300 of the Indian
Railway Establishment Manual Vol. I have been violated

in the case of the applicant. The applicant has also
C\ named 41 bove 1

contended tha~ ~ employeesthave beenLg~Q'~ the respec-
tive pay scales from which they were meaically decate-
gorisa..... I'h&epplicant ha!:. been subsequently promoted

as Head Clerk in the grade of Rs.1400-2300 as per order

dated 12.1.201988. The applicant ~ubmit!;i"that he made
several representations against his absorption as ~enior

Clerk but did not get any reply. His last repI'esellfitation

was dated 03.2.93 which has bean replied by the respon-

dents as per letter dated 05.3.93 rejecting the claim

of the applicant. The ~licant waS al>c susp ande d by
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the order dated is. 7.84 ano suape ns i.on was subsequent Iy

revoked by the order dated 28.8.84. Being aggrieved,
the present application has been filed on 19.3.93.

2. In the background of the above facts, the

applican~)as prayed' for the reliefs of quashing the

~rder dated 1~.7~84 (~-1)' the o~der dated, 12.12.84 J
lA-2} ~ ~en~or~ty l~st dated n~l of 1987lA-3} aAd ~} ~

t;re order dated 12.12.l988lA-4).and to give all consa-
quwnt1albenef1ts with senierlty from the date of appointment
ir~e. 11.6.1982.

3. Duri ng the pendency of the O./... the applicant

filed an amendment application challenging the ~election
of ..,')/~hril'.K. Jaiswal. V.K. UJpadhyaya• .:).N. Eajpayee.

~.K. Khatri. Arun Kumar. A.K. Cbandra and .:lita Ham as

Office SUperintendent Grade II as pet select list dated

05.7.96 alleging that they were junior to the applicant
as they were medically decategorised on a later date.
The applicant has also alleged that the name of the

it
applicant at serial 27 in the s'ea;.oi-Llist of Head Clerk
iS5\)ed on 20.11.96 has been shown incorrectly and is

illegal. In view of these facts, the applicant has

also prayed the quashing of the select list dated
O~.7.9~A-N) of Office ~uperintendent Grade 11 as
well as the seniority list of Head Clerk dated ;to.l!.96

(A-lS).

of his

qrounds of the
The main thrust of tflG.,Lapplicant in support

claim is that the action taken by the respondents
through the impugned o.rders is in violation of the rules

as well as in violation of the Article 309 ano 311 of

the Constitution of In~ia. In view of this, the reply

to his representation dated 05.3.93 given by the respon-
dents is arbitrary t ill~al ana discriminatov'( I in the

eye of law. ····pg.4/
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5. AS per order dated 13.4.93. it waS provided

that promotion'made on the post of ASsistant Superintendent
and .::)Uperintendent on the basis of the Se~ori ty li:!1t of

1987 will be provisional and&ubject to final decision of

this CClseC)

6. The notices were issued to the respondents

and several opportunities were allowed to file the counter

reply. However, no counter-r-eply had been filed by the

r-aspondant.s , ,As.per orde r dated 14.5.97, it was provided
~

that in view of non-filing of the counter-reply inspite
of repeated opportunities, the matter will be proceeded

exparte against the respondenla... On the last date of

listing, none was present on behalf of the respondentsa

In view of the earlier order, we procaede d exparte against

the respondents and beardthe counsel for the applicant.

During the argunents, the learned counsel for the applicant

pleaded that since the responaents have failed to file theit
co unter-affiO(lvit Lnsp Lte of repeated oppor-t um ties,/ shows

that the .lY:ermentsl\ made by the applicant are accepted

by the respondents. The contention of the applicant

is fairly accepted by us and the/~eliefS prayed forare..lbeing

e.x,_lned-t~k1n9 iJrtoi aeCGunt,th.~ factis eletaile"vb¥ the

appl~cant •.

7. The first relief prayed f or by the applicant

is quashing of the or-del' doted 18.7.84 "-I.-l}. AS per thi s

order, the applicant was placed under suspension. It is

noted that the suspension waS subsequently revoked as.
Iy

per orce r dated 28.8.84. with these detail~ filstjtbe
)

lelief lS barred by limitation. The matter has been

cha Ll e rqe d in the year 1993 after more than 9 y ear s ,

The applicant has not given any reasonsas to why the

matter wa. not agitated for !..i"king the relief vrithin.

~ ••• pg. 5,t-
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the pe rt od of limitation as prescribed inLAdministl'ative

Tribuna is Act, 198~. No application for condoning the

delay has also been made. ~econdly on merits als~we

do not find any substance. in the prayer made. The app-

licant has made only vague and scanty pleadings. The

applicant does not indicate whether aRt charge-sheet

was issued after revoking of the suspension. He has

also not indica ted vdiether any representation against j
,/

the suspension and as to how 'the period of suspension td t;..be..

~ tr aa ted, had been made aspper the extqnt rules.

Keeping these observations in view, we are of the view

that this relief does not merit consideration.

8. The second relief prayE:1d for is quashing of

the order dated 12.12. 1984(A-2) throU3h which the appli-

cant was app odrrted as ~ ~enior Clerk in the graoe of

Its.330-560 (&.1200-2040). OD being medically decategorised

from the post of Electric Chargeman in the grade of

Rs.425-100 (Bs••1400-2300). rhi::; is the core issue as the

other reliefs with regard to the seniority as Senior

Gler'k, promotiuo, as Head Clerk and furtper promotion
posit ion 1n the ,

as Office Superintendent and the/respective seniority
r' of the

1is't? f low out of the Same. The main thrustLargument of

of the applicant is that before being decategorised, he
waS working in the scale of Rs.425-700 and. therefore.

he should. have been absorbed. as a He.ad Clerk in the

equivalent grade on being medically decategorised. The

applicant seeks support of the rules laid down in

chapter 111 of the Indian Hailway Establishment Manual.

The applicant has not cited the relevant rules from
,

the Chapter III which applied to the Case of the applicant.

AS per the order dated 26.8.97, the counsel for the applicant

waS diIected to show ~ rules UIlder vh ich the respondents
• 0 ••••• pg. 6/_
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were required to acco~nodate the applicant in the
•

equivalent scale of pay on being medically decat eqorLs ed,

During the hearing, the Learne d counse I fc:r the applicant
G\ {I

made available t\bool{ R ail way Ii s t .a b 1 1 s h men t

R u 1 e '$) ) by 8. £. Mainee and drew our attention

to page 82 of the Book where~the r ul e s laid down have

been r elied ~on. On going throUJh these rules, we find

that the same are not relevant to the absorption in the

equivalent grade on being medically dec ateq ord se a, The

rules detailed there are extracted from para 1314 of

Chapte r XIII of InJian fiailway Est~bli~hment Manual. It is
IIvtvf-

note.,.ln para •• 9 ef the O.A., the applicant has submitte.

that he was ent itle4 t. be reempleye~ as He~. Clerk in terms
~

.f the previsi.n5eentaine. in Ch.pter III ef the IMian Ra1.l"ay

Estahlishment Manual. The applicant has net in. icat •• any

spec if ic rule frem th is Chapter'. HoweverIt en 9" i9 threuqh

Choir-·ter Ill, it is nete4 that it cevers the rulej qeverning
~

senierity .an. net with regar. to absorptan in a particular

gr~4e en being Iftetlieally tiecategorise4!t: As in4icaten earller~

the respen•• nt 5 have net file. ny ~unter aff i~avit. The

,applicant has alse net cite. the relevant rules as brought eut

earli,eX' above. Inview of this, w. w1l1 examine the claim ef

the applicant in terms of the rules laW .own in chapter XIII
- ~•• Abserption ef metlically incapicitatetl staff.,. alternative

. e!lpleyment "On referring t. para 1~6, it is net" that

Stitah.,il.,tty ef se_ieally incap1cltate4 railw.y empleyee for

abserptien in alternat ive category is t. be fletemi." by a

Cemmlttee ef Off leers. Fer t115 purpese, the cemmitt@le will

examine the railway e_pleyee ana "etemine the .t suitability

of the railway empleyee'fer~. certain categeries ef r.est4
Thereafter, base. en ree.mlleMat ien of the committee, the

Centrel11ng Offier .f t~e cenearne4 ampley•• will prec.e4 t.
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take further action t. f1M suitable alternative

empleyment with '-" .ehlftents ,Q as Mar as pes51ble

t. his earlier emelUftents. Para 1310 l~ys .ewn that

a lternat ive employment will be .ffere" 1n writ 1n9

st.t ing the seale ef pay an. the r.ate .f pay at ~ ich

it 1s prepes." t. )S;x.IIIu~ absorb the ",ple,ee. Railway

servant is at liberty t. refuse the effer .f .lternat ive

appe1Rtment anti en ne acceunt, the railway servant 1s

t. be peste" t. the alter1lat ive appetDtment unt i1 he

has aceeptell the effere. pest'~ In the present case, the

applicant was efferM appelntment as Senier Clerk in the
, ,.

grade of 1s.12OC-2040. lie applicant accept.4 the same

ane jeinetl the pest. On gelng thl'eugh the Ori~ina1even
appllcat 18n, we f In. thAt there 1s netLa "4~isper ef Mty

aVQrnment by the applicant te 1ndteate that he ha4

refusell t. accept the pest .ffere. or Malle any pr.test

fer the s."e,;. Ne cepr .f any represent at ien matle te

this effect has been breught ett. .n recer... Keeping in

view the previ.siensef rules as ••i_os5e4 .})eve, the
later on

applicaf'lt cannot agitate the .atterLfor abeerpt ien in

the h ighf!r gratis. The applicant hall the ept 1en te refuse

the pest effere4 t. h 1m but he 4 UI net 4e s•• Keeping
in

tt: is f.c~situat 1en4fecu8, 'Weare unable to persua4e

eurselves t. fintl I~Ym.rit

the applicant. F.-ther net
re11efLpraye" fer) but it is a1_ barre4 by I1mitat ien. The

applicant was abeerbe4 as S.nt.r Clerk in Mev_bel' -8"

aM the present .,pllcat lon has been fil •• en 19:~3ltl1993
c:kt.~

after several years U-Hg which perie •• the sen1erity

list ef Senler Clerks Qet settle" anti further pr •• tieft5

1n higher grades were a1•• ,",ffect •• !t

in the relief ela im••• by
noen1y there 15 ,,'" _.ri't in the

9~ The thlr" relief 1$ quash ibJ of the senic1ty

list "atH NIL .f 1987 (A-3). It is net.4 that thi$
is fer the Sr~Clerts "

senI.rity listLin th, 9ra~,e ef Rs~12CO-204dfrh. applicant
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in par. 4t10 .f the OJ- •• has subnitte" that five ttlDpl.,eel

namely S/Sri A.K.Sinha, T .S.Sharma, Vine" Singh, S. G.

Murtaza an. J.P .Pantl., have been a110we41senler ity from

the 41ate ef .ope1ntment en absorpt lon in the alternat lye

eategery after .e4ical decategofisatien while the a~pl1cant

has been •• n1etl seniority frem the lIate .f apW'ointmertt.

Thus the 'ppl:l.canthas been not onl., tl1scl'iminate4 but

the respon.ents hive v10late" the rules of seniority

laW "own in para x;6 of the Intli.n Railway Establishment

Manu. I" Vol •••• I'. Wehave carefully gone through para 306

of I .R.E.M. anti f 1M that th 1s 1s net relevant te the c~s.

ef the applicant. This para lays •• wn that can"14ates

selecte" fer I' ~.1ntment ,~ 'at an .arlier select an
shall be senter to those selecte4 liter irrespective of

the "ate .f pest ing. Free the "etails furnishe" of the

5 empleyees referr." t. abeve, it is note. that all of

them ha•• been lopeint.4 earlier to the ap licant~ w.
deo.k

note that ,ara 313 In the saMe chapt,D.a.Hs ~. ith the

senierlty of lIetlieally unfltte4 railway sorvants aNi the

sutMisslon mallo by the appllcaRt for senS.rlty will be

examine4 in terms of the prevision of the r;lules lalll

clown in para 313~ Wenete that p.ra 313(4) prevWesthat

in ease ef the staff c•• lng to the Dew unit on own

request aM then m.4ic,lly ltecategorise4, then ore•• len

of sub para .(1i) will beapJ'llcahle to the ext,int .f

service in the new U,it. Para ~(ii) ttipulate that mell'l.
in the alternat iv. "1.b will be a 1 en .•1" :ty

call, "ecategorsH staff' s absorpt ienL'uf grac.M ef·,lbael'p-
t 1Qft with reference to the
Aength of service renelere" in the equl.•• 1ent or cerre.penell

gratl. irrespective of rat. of pay fixe.~ Fro. the faets

brought eut en raceri by the a,pl1eant. 1t is net •.••that

the applicant was or191In811., pest" Oft Delhi Division

(A-a) anti was subsecuentl, transferr ••• t. Allahaba4 Di.n~

A.l),ltm •• The applicant has t cI i 1e5" any detail. with

regar4 to h 1s transfe i jn: respect .1 date .f transfer.

~
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whether the transfer ."s e"lrequeS't er en the a••minis-

trative qr.u"'~ CApy ef the transfer er er h"$ been alse..{cwe.vw
net breught en racor,'. w. aft-A note that. in his repl'-

as.ntat iftn taate. j!2fi1993 at A-17. he has •• rat ~n"

the .ate of transfer to Allahabal1 divisienaslO;.5~1984~

Since the 8p~lleant has ne breught en recer. any

4ecunentary evblence. we are incline. t. infer that the

applicant was transferra4. ~newn request F. With this

status .f transfer, the applicant is entitl." fer
. onl'1

.eniarity in the grade of Srtc e li:/witb refereno. te

h1s "1111.11' tetal lenqth ef •• ryke on All .•haba••
J

Divis!." since his .ate .f transfer. hell the resp.n.ent,

reply tlata4 ~!Jil:1993 at A-6!. t'hls is quite etwious that

the respen$lent 5 have allo'PH sens.r1ty base•• en the

service ren4er.. on Allahaba~ .1.1$1.n In the light ef•
theso observat lons. we fa 11 t. f inti any substance aM

feree in the cIa im ef the applicant that he has been
assigned senieritynet following the relavant rul.s'~

Apart from th is. quash1ng of the .enarity list also

suffers another 1nf1rmityJi. The applicant has pray •• fer

quashing of entire senierlty list. w. fail erstal'Ml

the bask on which the ent iro .enarity llst is prayed

fo Jtt to quashetr~ The .,plicant can be Iggr1e., ••

with re spect to h1s sen ier it y being n«. prop er 1y allow"

base. on the claim made by hill; This would !nv.lve inte:r:.-

pelat ing the name of the applicant at preper placei~Th.

applicant bas lntlleatetl ~ names of the employ.es alleg-

ing that they have been 9 ive"senie~ ity fre. the elat.

ef appoint.ent. Howevo:r. he ha s net tat •• whether ho

claims $onierity over the"c-. F\lrther tho applicant h.s

not .lsclose4 the naraes over 1Itbo.he c1aitae seniarlty
also

In the sen:t..r1ty list ef 1987~ The a,plicant ha'Ln-t

made anyone frem tllle seniarity list as ~ respomlent,·.

Quashing of the senieritY01~ will aelversel., affect

V
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t he interest ef all those who are in the senierlty list.

Ne adverse er~ar can be p~ss.4 Igainst any bt4y Whe has

net been given .ppertunlty t. '.fen4. Afty claim for

seniority wltheut impleading the .p1e.,ees, 11lc:elyte be

Iffeete4 anal being necessary pa y- is not mainti inahle;!.

In this eennection. we refer to the judpent ef Hen'bl.e

Supreme eeurt in the clse ef Rajbeer Singh versus state

ef Haryana 1996(1) ATJ 416\ Keeping these facts in vi~w.

the re11ef prayetl for by the applicant fer q~ash1ng t'Ut

senierlty list is not maintainable en this ~rGunti .1.ae"~

left! The fearth relief pray" fer is quash ing ef

the erdel' IIat •• 12.;12.1988 (A.04) as per \llh1ch the appli-

cant ha. been pre.tetl as ReatlClerk in thegra:1e of

1s"~1~2300~ Sinee .•...•have aireatly reeertiam eur fi~ings '

with regar4 to the reli.fs 2 Inel 3 1.e. ereler at A-1 & 3.,) 'j,'

this claim .f the appl1eant lIee$ net sustain IS it flews

fro, hisc ill of se"arity as Sen.!.r Clerk. Ind absoX'p..
t ion as Head Clerk.

11' The ,th rellf is quashing ef the select list
" .date. 5\~7.1996 ef Off ice S",4t .gr.de II .Il14h has been

ael••• subsequently th~uqh an amentlment appl1cat ift""'i It

1s all~ge4 that S/Srl N.K.Jaiswal. V.K.t%>a.hya,S.N.Baj-

p•••• S~K.I<h.tl'lt Al'un KtJlar. A.K.Chancira an. Sita Ram

have Men all 11.lg.1ly premetH as Office Supdt .Grade II

as per select list .at II 5~~6'. as they were 1I•• 1c.lly

•• categer!s. ~t. a later elate than the applicant J; The

applicant has net furnish •• any d3tal1, with regarll t.

the' 'rviee)(fJa:l:~ of' the above na•••4 eapleyees. It

is alse net .lscl.s_ ~eth.r these •• pley.es wer.

ebsorbe4 111reetly .s He•• Clerk e:r: as Seniar CI.rk~ With

thfsevague anti sketchy averMent.) we fin4 it IIlf£1eult

te go Inte the m.rit ef th,;> re11,ef pray•• ferl
• In any

way. th is relief is net ma1.'1tainable as the applicant

has pray" for quashing .f the entire select list with.tJt

~A~•••king the em,,!.,.ees Plac-gn the __!-,. lht as a
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party~ Even names ment ion ••• and c 1.111•• t. be juni8r have

been net mati. as a party~ ,As intl1cat.4 earlier. ne

, ."verse er.er can be passe.- agaln$t a party witheut.

giving epp.rtunity .f representing his ~ase. Therefore,

in absence of, necessary part itts be1", ut 1Iaale as t.he

respendents. prayer for qUishing of the select 11~
eannet be .mertaln ••• an•• such a prayer is not mainta iR-

e
abl •••·•

12'. The 6th relief ele~e. is quashing of the

senier1ty list tlate« 2('<t11\1996 for Hea. Clerk. We have

al1.".a.y conch"'e" with the re11efs claim •• by the

applicant with regard t. the abserpt1en in thegrade .f
Rs'.1-400-23OO and also the senter ity list as Sr:.Clezok

are .ev.:UI .f any llerlt. For th is reli.)f except making

prayer fer quashing the .e"t.rtt, l1st. no ground has

been 1a iAI down as t• .tly the s.nBrity !. t Geserves
/;;

t. be quash" '. It 1s also net untlerst.. \"8"tA why the

appl1cant has pray" fer quashing of the entire .eni.e-

r1ty li~. In the absence of any Ivermem1.we are unable
also

t. g. into the lIerl" Further this prayer lsL,n.t main-

tainable on the ground that the e18pleyees plac"(ln the
M-

senHrlty list who are the neeessarv part ies h.av.1I been

~.ade the ~e~~Ondent$ 1\ - ,~~ .I(e.p~ng in view th f, 74
/.>J..~ & I:> /

pesition of law as ~e'elrlier, AM equally appli-
"

cable in th Is clse a lset

13f Last prayer Is t. f 1x the app1cant' s prefoJn'
,ay selae of ~~1200-20..aw'~e"~f12'~12..19cj4 alongwith
all consequential benefits wi.th further 41r$ction t.
the respenclents te f1x the senier1ty from the tlat •• f
appeitrtment i.e. 11·1~~1992. Inview i!tt ¥bat has been
e laberated above an4i f in41ngs havl bEten r.cor.etl that
there 1s M1f merit 1n the relIefs prayetl for, this
prayer ciees not survive.
14., In the result of the above discussien.we are
una ble t. f inti any m'~rit in th is applicat ion anti the
same is aceortlin~ly d is~1ss ••• Ne order 3S t. costs.
Interim ertier fIJ~ ed 4~}~~1993is vacate.;f.

~(\y' ~~~
Member (J)' M.;~r (A


