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Original application Mo, 397 of _1993

Allahabad this the_ ,L&ﬂa_ day of _ﬁ_”hk“b4l 1998

Hon'ble Mr., D.35. Baweja, Member ( A ) ,
Hon'ble Mr, D,V,R.3.G, Dattatreyulu, Member { J )

Gyan shanker Pandey, aged about 36 years, s/o shri Gauri
shanker Pandey, RB/o Cfo 3ri s.K. Panaey, 29/115, Madhwapur,
Allahabad,.

Applicant

By Advocate sri T,3, Pandey

Versus

l. Urnion of India through its Chief secretary, Central
Government secretariate, New [elhi,

2. General Manager, Northern Kailway, Hail Bhawan, Baroaa
House, New Delhi,

3. Oivisional Railway Manager, N, Kly. Nawab Yusuf Hoad,
Allshabad.

4, Senior Divisional Personnel Officer, Northern Railway,
Nawab Yusuf Koad, Allahabad,

B, uivisional Electrical Engineer{ThH-0) D.H.M. Office,
Nawab ¥ usuf Road, Allshabad.

Kespondents

CRDER
The applicant was initially appointea as
Electrical Chargeman in Railways in the grade of %.,425=-700
(8, 1400=-2300) as per order dated 11,6.1982, The applicant
was appointed on the working post after completing the
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training g4 New Uelhi Division of Northern Hailway.
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subsequently, the applicant was transferred to allahabad
Division of Northern Railway. The applicant was declared
medically unfit for holding the post of Electric Chargeman
as per order dated 07.11.84, On being medically decate
gorised , the applicant was absorbed in the alternative
post of Senior Clerk in the pay scale of g 330=3€0
(Rs. 1200=204C ) .43 per order dated lZ.lZ.l?ijzkhe appli=
cant jecined on this post, The case of the aéplicant
is that he should have been abscrbed éﬁlthe post of Head
Clerk in the eguivalent grade in terms of the provision
containeghgnggaggg;g;ilway Establishment Manusl (Vol.1),
The applicanthas further contended that even as a Senicr
Clerk, he has been not gllowed seniority from the date
of appointment., Heferring to the seniority list of
senior Clerksissued in 1987, the spplicant alleges
that 5 employeeﬁ,namelg o/ Shri A.K. 2inhs, T.5, sharma,
Vinod singh, 5.G, Murtaza and J.P, Pandey have been
allowed seniority from the date of appointment on being
medically decategorised amd the applicant has been dis-
criminated, The provisions of paga 300 of the Indian
Railway Establishment #anual Vol.l have been violated
in the case of the applicant, The applicant has also
named above
contended that ,EL emplcyeegéhave beenégi%gi the respecw
tive pay scales from which they were mecically decate-
gorise., TIhegpplicant has been subseguently promoted
as Head Clerk in the grade of g. 1400«2300 a$ per order
dated 1212.1988., The applicant submits that he made
seversl representations against his absorption as senior
Clerk but did not get any reply, His last represeitation
was dated 03.2.93 which has been replied by the respone
dents as per letter dated 05.3.93 rejecting the claim

of the applicant, The zgplicant was alsc suspended by
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the order dated 18.7.B84 and suspension was subseqguently
revoked by the orcer dated 28,8.84, Being aggrieved,

the present application has been filed on 19,3.93.

s In the background cof the gbove facts, the
applicanthas prayed for the reliefs of quashing the
order dated 18,7.84 (A=-1), the order dated 12.12.84
(A—2)}aﬁd seniority list dated nil of 1987(A93))andié
tre order dated 12.12,1988(A-4).and to give 2ll conge~
quwntial benefits with senierity from the date of arpointment
i.e. 11,6,.1982,
3. suring the pendency of the C,A., the gpplicant
filed an amendment application challenging the selection
of of3hri N,K. Jaiswal, V.K. Upadhyaya, s.N. Bajpavee,
3.K. Khatri, Arun Kumar, A.K. Chandra and Sita Ram as
Cffice Superintendent Grade Il as pef select list dated
05.7.96 alleging that they were junior to the applicant
as they were medically decategorised on s later date.
The spplicant has alsc alleged that the name of the
applicant at serial 27 in the s,aiggzxist of Head Clerk
issued on 20.11.9€¢ has been shown incorrectly andg is
illegal, In view of these facts, the applicant has
also prayed the quashing of the select list dated
05, 7.96{a=lF) of Cffice superintendent Grade I1I as
well as the seniority list of Head Clerk dated 20.11.96
(A=18]).
4,. The main thrust of t?éi%%ii%gn%h%n support
of his claim is that the action taken by the respondents
through the impugned orders is in violation of the rules
as well 35 in violation of the Article 309 ano 311 of
the Constitution of Inuia., In view of this, the reply
to his representation dated 05.3.93 given by the respon-

dents is arbitrary, illegal and discriminatevy¥’in the
eye of law. @
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2 AS per order dated 13.4.93, it was provided

that promotion made on the post of Assistant Superintendent
and superintendent on the basis of the Seniority list of
1987 will be provisiongl andsubject to final decision of

this case,

6, The notices were issued to the respondents

and several opportunities were allowed to file the counter
reply., HoOwever, no counter-reply had been filed by the
respendents, As.per order dated 14,5.97, it was proviaef
that in view of nonefiling of the counterereply inspite

of repeated opportunities, the matlter will be proceeded
exparte against the respondents,., On the last date of
listing, none was present on behalf of the respondents,

In view of the earlier order, we proceeded exparte against
the respondents and heardthe counsel for the applicant,
buring the arguments, the learned counsel for the applicant
pleaded that since the responagents have failed to fi%ﬁ:the
counter-affidavit inspite of repeated Opportkmitieaﬁishows
that the averments: made by the spplicant are accepted

by the respondents, The contention of the gpplicant

is fairly accepted by us and the reliefs prayed forare:being
examined taking 1ﬂtbfaccaant»theéi“facts—datailcdwhy the
applicant ,

iy The tirst relief prayed for by the applicant

is quashing of the order dated 18,7.84 (A-1). AS per this
order, the applicant was placed under suspension., It is
noted that the suspension was subsequently revoked. as

per ordér‘dated 28,8,84, With these detaiigtfixsgiéhe
relief is barred by limitaticn, The matter has heen
challenged in the year 1993 after more than 9 years,

The applicant has not given gny reassonras to why the

/
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the period of limitation as prescribed inf/Administrative
Tribunals act, 1985, No application for condoning the
delay has also been made, Secondly on merits alsg,we

do not find any substance in the prayer made. The app-
licant has made only vague and scanty pleadings, The
applicant does not indicate whether any chargeesheet

was 1ssued after revoking of the suspension, He has

also not indicated whether any representation agsinst ]
the suspension and as to how the period of suspension o K be
wgs treated, had been made aspper the extant rules,
Keeping these observations in view, we are of the view

that this relief does not merit consideration,

8, . The second relief prayed'fur is quashing of

the order dated 12,12.1984(A~2) through which the appli-
cant was appointed as t¥r senior Clerk in the grade of

e, 330-560(Rs, 1200-2040). on  being medically decategorised
from the post of Eleciric Chargeman in the grade of
5.425=700 (k. 1400=-2300). This is the core issue as the
other reliefs with regard to the senicrity as Senior
Glerg’promotion, as Head Clerk anq further gromotiong

as Office Superintendent andpgégzggggéikiygSeniority

listy flow out of the same, The main thrusgigﬁgzment of

of the applicant is that before being decategorised, he

was working in the scale of R.425-T00 andg, therefore,

he should have been ahtcorbed as a Head Clerk in the
equivalent grade on being medically décategorised. The
applicant seeks support of the rules laid down in

chapter 111 of the Indian Railway Establishment Manual,

The applicant has not cited the relevant rules from

the Chapter IIT which applied to the case of the spplicant,
A¢ per the order dated 26.8,97, the counsel for the applicant
was directed to show ﬁ@f rules under vhich the respondents
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were requirg& to accommodate the applicant in the

egquivalent scale of pay on being medically decategorised,
During the hearing, the learned counsel for the applicant
made availablejhoo&( aa ailway Esta b;l fishment
Rules ) by B.s. Mainee and draw our attention

to page 82 of the Book where:‘the rules laid down have

been relied won, On going throwh these rules, we find

that the same are not relevant to the absorption in the
eguivalent grade on beiny medically decategorised. The

rules detailed there are extracted from para 1314 of

chapt,m_ X111 of Indian Kailway Estgblishment Manual,Jt ig
nateih!n para 4.9 of the O.A,, the arpnlicant has submitted
that he was entitled te be reempleyed ae Head Clerk in terms
of the previgien:cortained in Chapter I1l eof the Indian Railmy;
Establishment Manual, The applicant has net indicated any

spec if ic rule frem this Chapter. However, on geig threugh
Charter III, it is neted that it cevers the rule;k geverning
sanierity and net with recard te abserptien in a vpart iculer
grade en being medically decategerised’, As ind icated earlier,
the respendents have net filed ny ceunter affidavit., The
applicant hag alse net cited the relevant rules 2s breught eut
earlier abeve. Inview of this, we will examine the claim ef
the aprlicant in terms of the rules laid dewn in chapter XIII
" Abserctien ef medically incapicitated staff em alternative
_empleyment " On referring te para 1306, it is reted that
sdtab {1ty of medically incapicitated railway emnleyee for
abserptien in alternat ive categery is te be determied by a
Cormittees of Off icers, Fer tis purpese, the cemmitiee will
examine the railway empleyee and determine the £{ suitability
of the railway employee‘fer qﬁv@u cartain categeries of rests
Thereafter, based on recemmendat isn ef the committee, the
Centxelling Cfficr of the concerned empleyee will preceed te

J
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take further actjion teo find su%tablu alternat ive
empleyment with | eme lument g - as near as pessgible
te his earlier emeluments, .Para 131C lays dewn that
alternat ive employment will be offered in writ ing
stating the scale of ray and the rate of rvay ot which
it is prepesed te Jdxakaxk abserb the empleyee. Railway
servant is at liberty to refuse the effer ef alternstive
appeintment and en ne acceunt, the railway servent is
te be pested te the altermative esppeintment until he
has sccepted the effered pegt, In the present case, the
applicant was effered appeintment as Senier Clerk in the
grade of k.1200-2040, he aprplicant accepted the same
and jeined the pest, On geing threugh the Original
applicat ien, we find that there is m::/_:nv#hisper eof any
avornment by the applicant te indicate that he had
refused te accept the pest effered or made any pretest
fer the same. Ne cepy of any representat ien made te
this effect has been breught eut en recerd, Keeping in
view the previsienief rules as discussed abeve, the
applicant cannet agitate the natt:xa'tzgro:b”rpt ien in
the higher grade. The applicant had the eptieon te refuse
the pest effercd te him but he did net de se, Keeping
this fack-situat h‘ni?ocus, we are unable to persuade
ourselves te find 38'merit in the relief claimed b_y
the arplicant, Further net enly there is ?\e merit in the
_,"_xa‘l.f»lyees fcr) but it is z2lse barred by limitatien, The
applicarmt was sbgerbed as Semier Clerk in Nevember ‘54
and the present application has been filed en 19,3,1993
after several years &Z vhich peried the senierity
1igt of Senier Clerks get settled and further premet iems

in hicher grades were 2lgs @ffected)

9f The third relief is quashing of the seniaity
list dated NIL of 1987 (A=3). It is neted that thig

is fer the SriClerks :
senierity list/in the grade ef B,1200-204C¥The applicant

/
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in para 4,10 of the O.A., has submitted that five empleyees
namely S/Sri A.K.Sirha, T.S.Sharma, Vined Singh, S. G.
Murtaza and J.P.Pandey have been allewed senierity frem
the d ate of acpeintment en abserpt isn in the alternative
categery after medical decategerisatisn while the arplicant
hag been denied senlerity frem the date of arpeintment.
Thus the applicart has been net enly discriminated but
the respendents have vielated the rules ef senierity
laid down in para 306 ef the Indian Railway Establishment
Manual)Volme I, We have carefully gene threugh pars 306
of IREM, and find that this is net relevant te the case
of the applicant, Thig para lays dewn that candidatss
selected for & preintment g st z2n 2arlier selectien
shall be senier te these selected later irrespective of
the date of pesting. Frem the details furnished ef the
5 empleyees referred te abeve, it ‘15 neted that all ef
them had been arpeinted earlier te the aprlicamt, We
nete that pare 312 in the same ehapteag-fa% =with the
senierity ef medically unfitted railway servants and the
sutmission made by the applicart fer senierity will be
examined in torms of the previsien of the rfules laid
down in para 313, We nete that pars 312(d) previdesthat
in case of the staff ceming te the new Unit on ewn
recuest and then medically gecategorised, then rrevaien
of sub para 2{11) will beapplicatble to the ex‘tﬁm‘. of
service in the new Unit, Pera @(ii) stipulate that medie
in the alternative jeb will be allewed senisrity
kA R U
Aength ef service rendered in the equlwaient or correspendi
grade i.rrespect ive of rate of pay fixed, Frem ths facts
breught eut en recerd by the applicant, it is neted that
the applicant was origianally pested oen Delhi Divisien
(A=8} and was subsecuently transferred te Allahabad Diwn,
Axkalxahak. The arplicamt has net dieclesed any detaills with

regard to his transfer . in. respect of date of transfer,
A

{

L

~



=Y
'\

U\

.9I

whether the transfer was o;goquest or on the adminis-
trative gqreund’) Cepy ef the transfer erder has been alse
net breught en recerd, We u-f;:&;ato that in his repre
esentat ien dated 3121993 at A<17, he has ment iened

the date of transfer te Allahabad divisien®®10.5. 1984%
Sin¢ce the applicant has n¢ brsught en recerd any
decumentary evidence, we are inclined te infer that the
arplicant wes transferred sn ewn recuest | With this
status of transfer, the applicant ig entitled fer
seniserity in the grade of Sr‘%cx.ar;'}izth reference ts
his dod¥ffYfd tetal length ef service en Allahabad
Divisien since his date of transfer., Frem the respendents
reply datad 3%3£1993 at A-5, this is quite ebvious that
the respendents have 3llowed senisrity based én the
service renderad en Allahabad divisien 37 the light ef
these ebservat lons, we fail te find any substance and
force in the claim ef the applicant that he hasg been
assigned senierity net fellewing the relevamt rules,
Apart frem thig, quaghing of the genisrity 1list alse
suffers anether infirmity, The applicant has prayed for
quashing ef entire senierity list, We fail te¢ 'mderstand
the basis on which the entire senierity list is prayed
for % te be quashed, The spplicant can be aggriaved
with regpect te his senierity being net preperly allewed
based on the claim made by him, This weuld invelve inter.
pelat ing the name of the applicant at preper place .The
applicant has indicated 5 names of the smpleyess allage
ing that they have been givengenierity frem the date

of arpeintment, Hewevsr, he has net $ated whether he
claims senierity ever them, Further the applicant has
net digclesed the names ever whem he claims senierity
in the senierity list ef 1987, The applicant ha:irs:t
made any ene frem the senisrity list as the respendentsg,

Quashing of the senierity @m will adversely affect

(9
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the interest ef all these whe are in the senierity list,
Ne adverse srder can be passed against any bedy whe has
net been given oppor’tunﬁy te defend, Any claim for
senjority witheut impleading the empleyees likely te be
affected and being necessary pariy is not maintainable)
In this cennection, we refer to the judgment of Hen'ble
Supreme ceurt in the case of Rajbeer Singh versus State
of Haryana 1996(1) ATJ 416% Keeping these facts in viaw,
the relief rrayed for by the applicant fer quashing the
senjerity list is net maintainable en this areound alone,

106 The feurth relief prayed fer is quashing ef

the erder dated 12.12,1988 (A=4) as per which the appli-
cant had been premeted as Head Clerk in thegra-de of
ks,1400-2300, Since e have already recerded eur findings
with regard te the reliefs 2 and 3 i.e. oxrderat A<l & 3, -
this claim of thé anplicant dees net sustain as it flews

from his elaim ef enierity as Senier Clerk. and a
t ion a:i? ad Clerk s‘ A bsorp-

118 The Sth relf? is quashing of the select list
dated 5,7,1996 of Off;co Supdt .qrade II whigh has been
added subsequently threugh an amendment spplicatien; R
is all¢ged that $/5ri N.K.Jalswal, V.K.Upadhya,s5.N.Bajw
paee, S.K.Khatri, Arun Kumar, A.,K.Chandra and Sita Ram
have been all ilkgally prometed as Off ice Supdt .Grade II
as per seloct list dat d 517096, as they were medically
decategerised at a later date than the applicant, The
applicant has net furnished any dstails with regard te
the service marxsdar of the above named employzes. It
is alse net disclesed whether these empleyees were
absorbed directly as Head Clexk or as Senisr Clerk, With
th¥scvaque and sketchy averament; we find it difficult
te go inte the merit ef tho relisf prayed fer. In any
way, thig relisf is net maintaimable as the applicanmt
has prayed for quashing ef the entire select list witheut

Sele et
making the empleyees place@““ the sgnr‘ty list as a
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party. Even names memt ioned and cleimed te be junier have
been net made as a pariy. Ag indicated earlisr, ne
adverse erder can be passed 2gainst a party witheut
giving eppertunity ef represent ing his case. Therefore,
in absence of necessary part iss being net made as the
respendent s, praver fer quashing ef the select 1list
cannet be entertained and such a prayer is not maintain.
abluet. |

12, The 6th relief claimed is quashing of the
senisrity list dated 2011111996 for Head Clerk, We have
already concluded with the reliefs claimed by the
applicant with regard te the abserptien in thegrade ef
B, 1400=230C and alse the senilerity ligt as Sr .Clerk

are deveid eof any merit ., Fer this relisf except making
prayer for quashing the senlerity list, ne greund has
been laid down ag te why the senierity list deserves

te be quashed. It is alse net understeod .a,:fdw the
applicant has prayed fer quashing ef the entire genie-
rity list, In the absence of any avermenti we are unable
te ge inte the merit’, Further this prayer 1:2321. a3 inw
tainable en the greund that the empleyees placed/ in the
senisrity list who are the necessary partiss h.ave%eon
nermade the pegpondents / - -.Keeping In view thiy /i
pesitien of law aséa%d:atlior. a%o equally sppli-
cable in this cage alse

13% Last prayer is te fix the app}ieant's prefemas
pay sclae of BL1200-2040 w.e,.f 12112,1994 alengwith
211 consequent 1al benefits with further directicn te
the respendents te fix the senierity from the date of
appeintment i.e. 11.6£1992, Inview g what has been
elaberated abeve and findings hav/ been recorded that
there is ney merit in the reliefs prayed for, this

prayer dees net survive.

w In the result of the above discussien,we are
unable te find any meorit in this aprplication and the
same is accordingly d ismissed ., Ne erder as te costs.
Interim erder daged 4.3.,1993 is vacated,

— ' A ) o
E/Hember (3 )\ Member (A}~



