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Hon'ble xaj Gen KK Sri vastava, Member-a. |

By this OA uflder section 19 of the A.T.

Act, » the applicant has pPrayed that direction
|

be issued to the respo dents to continue the service$

|
Oof the applicant as co kK and regularise the same

in the Field Gun FactoT[. Kanpur with consequential

benefits ncluding anndal increments etc,

|
|
|
|
The facts in Brief are that the appﬂicant

was appointed as a cookilon casual basis initially
for a period of 15 days|lwsesf. 16.04,1984 anb |

his appointment was extended for a reriod not exceediﬁg

89 days on ad-hoc basis|ifrom time to time, there-
after, with artificial wreaks. He worked upto
4.,1,1993, His appointmeht wasg notified in fa?tory
Part II orders each time, However, in the factory

order part II no., 223 dated 5+42.1993, his name was

ommitted whereas the ap

\
|
intments of barber, Dhobi

and another cook similar y placg? casual employees
el

were notified. He was i verbally by the
Management that his serv Ce® Were not required w.e.f. ‘

5.2.1993 giving rise to ghis controverey.

e have heard learned counsel for the

contesting rties and perused records.,

Shri MK Updhaya#a, learned counsel for the

applicant de the following submissions :=-
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1.

The applicant| was recruited through

b

]

the full satis

|
|
Bmployment Exchange and| he worked for more than 8 %
years to 1 |

fFaction of the respondents

and he is entitled for :egularisation as per ¢

50VE e

|

policy as he has worked|for more than 240 days in |
|

|

each year. Besides re ing the applicant fram

j]v
services orally is arbifrary and illegal.

11, On 10.3.1992,(|Management published a factor&

order part II No., 72 dat

:

applicant sub*itted application on 2

ed 10,3.1992 inviting

applications by 21.3.1942 for 2 posts of cooksg for

which the 1.3.1992

for regular appointment|lna absorption against| one 4

{

of the =ai

d posts. Eead taking any action

Inst Lo

regularise the services bndents |

of the

02992
Such action on the

iixfplicant s resp!

L

. : On
his service%\

of respondents tantamot

terminated rt

S to high-handedness.

Continuing tHF services of other similarly

iid.

placed cas

ual employes through factory order k11

no. 223 dated 5.2.1993 Igoring the justified ¢laim

i
of the applicant is a cléar cut case of discri ination.

4. The learned counsel for the applicant
|

1

placed reliance on the P

'incipal Bench of this

Tribunal's judgment dated 03.07.1999 in Mishri |Lal &
another Vs, Union of India & Ors, OA no. 2224 of 1993.
{\ oon{[/"
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In this case the Principal Bench of th£s Tribunal

has held as under :=- 1 |

|
The applican#s have been engaged on casual‘
3 sly for about 10 years with
artificial brehks. Giving of artifieial breaks
has been held: y this Tribunal as bad in
law. In the i cts & circumstances, the
artificial &
service shoul
Ehould be tres

chnical breaks in castial
be ignored and the applicants

ed as in continuous service |

rs till 1993, We, therefore,
applicants are entitled to |
ent as and when work is

or over 10 ye
hold that the
[he re-engage
vailable."

5. iss sadhana Srivastava, learned counsel
for the re pondents contiested the claim of the applicant.

She submitted that Field|Gun Bactory is a Defeéence

installation where Defenge Security corps (in short Dsb)

platoon is deployed. For catering to the mealg

arrangemen‘ for the DsSC platoon one post of codk

is sanctioﬁed against whiich shri Nand Lal is wdrking |

|

since 24.9,1977 as a reg

— L S— i ——

lar employee. There was
requirement of another gook and one Shri Kishan Lal
was appointed on casual Basis in 1981. The petitioner

was engaged in 1984 when!regular cook %in Nand Lal

wa-s- proceeded on leave, ||[Factory tooﬁﬁihe case [for

sanction of two or more Hosts of cooks with Ordbance

Platoon @ommander of Dscdcomplained to the security

\

|
Factory Board which has not been - sanctioned so| far. 3

1
officer about the unsat

lsfactory behaviour, attitude,
| i : |
conduct and performance ¢f the petitioner. Secprity |

| |

officer made a note that|fthe petitioner's services }

were no longer required Tnd hence the petitioner's

....5/#
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) services were no longer]|required and hence the

- ————— v —

petitioner's appointment was not renewed further
and his services were dispensed with in January

1993,

6. She further §meitted that in absence
of a regular post, the |petitioner cannot be
regularised. Sri Kishah Lal, another cook working
on casual basis is seniSr to the petitioner as he
was appointed in 1981 whereas the petitioner Yas

appointed in 1984, Henfe the services of Sri|Kishan

|
Lal were continued vide| factory order part II no. 223

dated 5.2.1993. Therefpre, there is no wviolation

of article 14 and 16 ¢f the Constitution of India

and plea of discrimina‘ion is not at all sust inable‘

in the eyes of law. Bejsides it was decided t

explore the possibility| of appointing exsisting

pok by surrendering matching |

factory qmployee as a
i

.savings Jnd hence the :actory order Part II dated
i

10.3.1994 was published inviting applications| for co¢ks

1

from regjlar employees|only. Since the petitjioner

regu&§;¢iﬂg;éyee and he was working| on

was not
\ casual 435134§ﬂ? actign was taken on his application
|

N |

dmkb 23.1\942
L8 o hh dated 2143.1992. |
et O b} h’\mwm |

Es Miss sadhana lsrivastava, learned counsel
for the respondents reﬂied upon the decision pf this
Bench in 1995 ATC Vol 81 page59, Govind Das & Ors. |

Vs. Director General, Nrchaelogical Survey of India

|
| |
l\ : 0006/- 11
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and other%. In which it has been held as under :-
i

" 9. As noted hereinabove, the applic¢ants

ave alleged that their work and co

|
|
|
duct !
|
|

ave been satigfactory. The respondents
ave, however,|taken the plea that the ordeﬁs

or disengagement of the applicants
fter proper ghquiry. Copy of the e

as passed
quiry

eport has beeh annexed which is by way of

0. The applicants admittedly were daily-

ated casual wgrkees and they can be

Freliminary engquiry.

ithout assig
of the temporal

in being satig

'y enquiry the authorit
fied have passed the oxn

ermination/dil$engagement of the appl

Hermination is a simplil

he order for
N rder and is n
n the basis of

he defence in
A
y to meeijan all

t stigmatic. It is we
several judicial deci

ggation of arbitrarines
ssing the ofder for termination wi

olour to the grder termination simpl

il. The Hon'b
Council of Kig
Jncology, Bangas

lore Vg Dr Pandurang G
jaid down that

whenever the services
mployee are te¢

inated while his app

s on temporar
ﬁion simpldciter after some prelimina
it cannot be helld that as some enquir
qade against h\

h%s been placeH

basis, by an order of

before the issuance

£ termination/it really amounted to
qemoval from sé
penal in naturel. 1In the said decisioi

on a few earlier Supr«

-

disengaged

iNg any reasons. On the basis

ies

der for|
icants.
citer

11 settled
sions that

icated in the counter affidavﬁt

s in 1

11 not Tend
iciter.

le Supreme Court in Governing |
i Memorial Institute of

odwalkar had
of an
Dintmenﬁ
terminé—

ry enquiry,
vy had béen
of ordef

his 1

ice on a charge and as such |

n reliance
eme Court

|
o }
|
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decisions.

)
12.] %o view of fusiaite sasaianiil s ub
aforesaid decisionls the order of termination
simpliciger of the
calls for no inte

services of the applicants
ference at our hands.
jee would be entitled to the

!cle 311 while daily rgted casual

A temporary emplo
provisions of Art
workers cannot in
Article 311 of th

oke the provisions of
Constitution,."

8, We have carefully |considered the submissions

of the learne¢ counsel for the parties. There is
force in the qrguments of tHe learned counsel for [the
applicant that terminating the services of the applicant

by way of oral order is illggal and arbitrary. The applicant

was given app#intment after his name was sponored by the

Employment ExThange. The oper procedure of the selection

was followed.

The applicanti worked in the respondent's

establishment for more than||8 years. The respondents have

not been able to produce any evidence ' about unsatisfactory

work and behaviour of the applicant during the period

he worked with them., A simple statement that the| Platoon
Commander of the DCS Complained to the Security Officer
about the unsati'sfactory WO, and conduct of the
applicant has no force in law, The prinéindeof natural
justice demands that the applicant is given an opportunity
to explain his position in ¢ase there w@ﬁ@éomplaimts
against hiq,which was convéﬁiently ignored by the
respondents. The applicant||should hawe been given a
show cause notice and also an ?EgﬁgizgifKNto personal
hearing before his services | were dismpnsed with.

coee8/4




9. It has been admifted by the respondents
|

IR T

in their counter reply thaﬂ there has been requirement

of two or t:lee more cooks

cook Shri N

understood ag to how the

when all along 3 cooks wer

8 years. }
|

10. In %iew of the abpve Observations we have

no doubt that{the action of

law, Wwe dispbse of the apg
\

to the Respondent no. 2 to

on assurance of good conduc

the case of the applicant fhr regularisation when

additional po‘t of cook is

the required conditions, T
be entitled ?o claim other

|
period he has not actually

11, Theﬂe will be no grder as to costs.,

/pe/

d Lal, Undi{ ﬂhe circumstances it i
4

in addition to the rejular

not

officer made al note
28 were no longer required

j engaged for more than

the respondents is bad in

lication with directio
re-engage the applican

t within a month and consider

o far v\
conseqgnetial benefits/the

worked.

a8

Vice=Chairman

2
2

ver an
ganctioned subject to fulfilling

e applicant will howevler, not




