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3. Union of India. 

... Respondents 

(By Adv: Shri .Mathur) 

0 R D R(Oral) 

JUSTICE R.R.K.TRIVEDI,V.C. 

By this 

order dated 

reduction in s 

OA u/s 19 of A. .Act 1985 applicant has challenged the 

2.9.1992 by whi h he had been awarded punishment of 

lary in the time scale of pay Rs 1200-30-1560-EB-40-2040 

for a period of 5 years with umulative effect from the date of the 

order. It was also directed tht applicant will not earn increments of 

I 

However, appeal has not been decided and is 

pay during the period 

challenged in appeal. 

still pending. 

of reduction. 	This order of punishment was 

..p2 
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The facts in short, giving rise to this OA are that, pplicant 

In the 

he godown 

was serving as Senior Supervisor 

intervening night of 11/12/6.1982 

of the factory. In this theft a 

10 kgs pure nickle(in balls) was 

in ordnance Factory, Kanpu 

a theft was committed in 

arae quantity of Ferromalyxdenum and 

tolen. F.I.R was lodged ant3Ithe case 

was investigated by police. Three persons namely, Agnoo Das, Hawaldar 

and Munni Lal were arrested on 	.7.1982 within the presmises of the 

factory. Recoveries were made onl pointing out of the aforesaid three 

persons. On the basis of the 

accused the applicant was also r 

onfessional statements of the above 

pped. He was arrested on 9.9.1982 cj 

showing recovery of 6 kgs of Fer 

charged u/s 411 I.P.C. 	On the b 

suspended from service on 18.6.1$2. 

molybdenum valid,'Rs200/- 	nd he was 

is of this involvement app icant was 

The trial court, however, after 

recording the e idence 	of the rosecution witnesses acq fitted the 

applicant vide rder dated 16. .1986. 	On acquittal the order of 

suspension was revoked 	and apply cant 	was 	reinstated in 	service on 

3.7.1987. No action was taken the basis of memo of charge dated 

26.11.1983/8.12.1983. 	The appli nt however was saved with a show 
i.e. after 10 years 

cause notice alogwith inquiry r port dated 6.4.1992iof the incident 

and six years after acquittal of j, the applicant. The appli ant filed 

reply as usual. The inquiry pro edings were concluded. e Enquiry 

  

Officer submitted his report on 1 .12.1991. The Disciplinary! Authority 

aggrieved with t e finding of th Enquiry officer and by order dated 

12.9.1992 punished the applicant 	mentioned above. 

Shri K.K.Misra learned cou el for the applicant has challenged 

the order on three grounds: 

The first submission 

  

L
.k 

AS the charges in both disciplinary 

proceedings as well as before the riminal court were based o same set 

of facts and evidence and as the applicant was acquitted b criminal 

court, punishme4 in the disciplinary proceedings is wholl without 

authority and illegal. He has pla6ed reliance elamstjudgement in a case 

CAPT.M.PAUL ANTHONY VS.BHARAT GOLD MINES LTD. AND ANOTHER,  (1993) 3 

SCC-679. 

The second submission of the learned counsel for the applicant is 
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that the departmental action co d not be taken on stale and old 

ith a memo of charges on 26.11.1983. 

years then the inquiry report was 

ay not be 

punishment on the basis 4f old and 

t of this 

charges. The applicant was served 

It was kept pending for almost 9 

submitted and applicant was given a show cause notice why he 

punished. It is submitted that t 

Oillegal,he has laced reliance on a judgeme 

of 'S.N.Dubey Vs Union of India and Others (1995) 31 

The third submission of the applicant is that the allegations 

against the applicant i; vague d uncertain and no action could be 

taken on such information. The involvement of the applicant in the 

criminal case kor the basis of t e confessional statement of the co- 

stale charges is 

Tribunal in case 

ATC-227. 

accused from whoa the recovery wa 

Shri Prash nt Mathur, lear 

Omade. 

d counsel for the respondents on the 

other hand, submitted that the a licant was not given clean and clear 

	

acquittal by the criminal court 	t he was given benefit of doubt and 

for this reaso it was open o the departmental authorities to 

reconsider the -tter department ly and punish the applicant for the 

misconduct. It s also submitt that it-s-n4t--thicase.--s* mere delay 

in concluding the discipline proceedings couldi\be asis for 

challenging the order of punish e nt. It is submitted that in a case 

like present, s me delay is ve natural and unavoidable. It is also 

submitted that harges against e applicant are not vague, they were 

clear and based on cogent evidende. The order passed does not suffer 

from any error of law. 

We have carefully considered the submissions of the counsel for 

the parties. In our opinion, it the facts and circumstances-es of the 

	

present case respondents were 	t justified to hold a disciplinary 

inquiry in this mat*ter,as the c iminal proceedings before the criminal 

court and the disciplinary pr eedings before the respondents were 

based on same set of facts and tame set of evidence. Hon'ble Supreme 

Court in case of 'Capt.M.Paul 'nthony Vs.Bharat Cold Mines Ltd and 

  

Another(Supra) has held as under n para 13 of the judgement. 
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may be wher 

and the cr.i 

same set of 

both the pr 

there bein• 

We have co 

	the little exception 

the departmental proceedings 

inal case are based on the 

facts and the e4dence in 

ceedings is common without 

a variance 	 

sidered the fact of the present case in the light of 

the legal posi ion propounded by Hon'ble Supreme Court. 	The 

respondents in their affidavit dated 28.11.01 have themi3elves in 

paragraph 4 have said that all t e prosecution witnesses except Shri 

Bahadur, the prosecution witnes No.5 had given their statement in 

support of the c arge but the cri inal court did not give any weightage 

to their statements and acquitt the applicant on benefit of doubt. 

This clearly demonstrates that th disciplinary proceedings a ainst the 

applicant as well as the trial n criminal court both were based on 

similar set of facts and evidence were common. If the applicant was 

acquitted by the criminal court on the basis of the same evidence, it 

  

was not open for the respondent to use same evidence fo awarding 

  

punishment for misconduct.. It kes no difference that the applicant 

was granted benefit of doubt. Th= fact remains that the evidence given 

by the witnesses was not found r iable for recording conviction of the 

applicant. The ame witnesses c ld not be used for passing order of 

  

punishment. In our opinion, 

ground. 

The other ground raised by the learned counsel for the applicant 

that the order is based on stale charge cannot be accepted. It is 

not disputed that the memo of 	arge was served on the applicant in 

1983. 	The delay is not in Initiating the proceeding, but in 

concluding the proceedings. The ase cited by the learned counsel for 

the applicant does not help him n the present case. If once the memo 

of charge is served on a delinq'ant employee, he should try that the 

..p6 

applicant is entitled for relief on this 



costs. 

Dated: Jan: 16th, 

Uv/ 

ME BE ( ) 	VICE CHAIRMAN 
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disciplinary proceedings must be concluded at the earliest. If there 

  

was delay on the part of the respOndents he could challenge it before 

the court. 	No step was taken, by the applicant in thi regard. 

;Conclusion of the inquiry and onee—tilftm-o.smconclusion go 	against 

him he could not ohallenge the sam on this ground. 

The third ubmission that he charge was vague also cannot be 

accepted, As the allegations are ery clear and do not suffer from any 

vagueness. 

For the reasons stated above, this OA is allowed. The impugned 

order of punishment dated 12.9.1 

already retired from service i  

92 is quashed. 	The applicant has 

1994. 	The amount which has been 

salary of the a plicant shall be paid to him within 

the date a copy if this order is filed. The pension 

deducted from the 

four months from 

of the applicant shall be recalcu ated and shall be paid to him with 

arrears within s'x months. 	Howe er, there will be no order as to 
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yp_3o-o-o102_1.\k,\,, 

A'64a-LDA-- 
A 11c.A-Lioc=.33k_, 
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H nible Maj Gen T(: arivastava, A.M. 

H n''le Mr. A. C, Bhatnagar, J.M. 

None for the applicant. Sri A. 

counsel for the respondents. 

ohiley, 

M 

time t 

Uf-- 
A.No. 3000/021  is for grant0i/furth 

the respondents for compliance of 

figment of this Tribunal dated 16.01 

r 3 months 

he 

2002, 

Learned counsel for the resp, 

s bmitt that the order of this Tribun 

1 .01.2002 has been challenged in the 

H 41Y ,  Court, Allahabad throggh Writ p 
25996/02, 

The Hon'ble High Court h 

t e notice on 5,7.2002, however, no s 

h s been granted so far. Two tax mont 

t me is granted for implementation 

der of this Tribunal referred to a 

ndents 

1 dated 

Hon'ble 

tition 

s issued 

ay 

s further 

f the 

ye. 

J.M. 

M nish/- 

A.4. 

11.09.2002 


