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\E _ TRIBUNAL ALLAUABAD BEIGH

ALLAHABAD

Allahabad this the \L&lkjaay of 1996
Original Application No. 009/93

Hen'ble Dr
Hon'ble Mr. D.3.Bavela, & -‘d mlr;q._ S_uwl'_@"t" ve Member

1. Smt. Una Dwivedi W/o Sri R.P.Dwivedi,
r/o 405 Bads lahabad .
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2, Smt. Dev Sheela Srivastava r/o Sri S.K.srivastava,

r/o Labour Golony, Naini, Allahabad.

3, Km.Amita Singh d/o late Sri $.N.Singh,

r/o 524, Katra, Allshabad.

4+ Km. Anita Moitra d/o Sri B.G.Moitra,

r/o 7/11, Karela Bagh Colony, Allahabad.

5, Irshad Ali /o Imam Ali -r/o 43-Adondipur,
Allahabad.

C/A 3 Sri O.P.Gupta, Advocate. s «AppAicants

ersus
1. Union of Ipdia through the Secretary, Ministry
of Personnel & Training, Govt. of India,

New Delhi.
2, The Commissioner of Income-Tax, Allahabad.

3. Centtal B.D.T.(Central Board of Direct Taxes),

New Delhi.

C/R: Sri Amit Sthalkar,Advocate. <e..s++..Respondents
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® 1. Smt. Deo Sheela grivastava

grivastava, r/o %0/10,

Bl
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Original _Application No.1023/°

w/o Sri Santosh Kumar

Labour Colony, Naini,

Allahabad.

G/A: Sri Ranjeet Saxena, »\dvﬂCate.

App licant

e s 8 0 0 ®

gri 0.P.Gupta, AQVOCat

1. Union of Ipdi

Versus

ia through the Chief Commissioner

Income Tax, Lucknow.

o
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Commissioner,
Department »f personnel

No. 12, G.G.0.Complex,

3, Union of India, through the Chairman,

Board of Direct Taxes,

Union of India, t!

hrough the Steff selection
represented by its Director,

and Training, Block
Lodhi Road, New Delhi.
Central

Ggovernment of India,

New De lhi.

4. Union of Ipdia, through

the Commissioner,

Income Tax, Allahabad.

G/R

Smt .

r/o

1. Union nf India,

2
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¢ STiAmit sthalkar,Advocate . ......Respondents.
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Original Application No. 1095/95

vedi r/o §ri Ram Prakash Dwivedi,
andi, Allahabad.

Uma Dwi
405/ 475, Badshahi M

P , Advocate, cv...-Applicant
gri R.K.Dwivedi, Advocate.

\Brsus

through the gecretary, Ministry

of Finance, Government of Ipdia, New De lhi.

aff Selection Commissioner, avresented

Department of personnal &
omplex, Lodhi

The St

by its Director,
Training, Block NO. 12, C.G.0.G
Road, New Delhi.

The Chairman, Central Board of Direct Taxes,

government of I.dia, New Delhi.’
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4, The ChiefCommissionar, Income Tax, Lucknow,
5. The Commissioner of Income Tax, Allahabad,

"C/R: sri AmitStha lkar ,Advocate A Resrondents .

ORDER

By Hon'ble Dr, R,K,Saxena, Member (J)

‘ These three orginal applications have bsen taken
up togather for disposal because they are connectedwith
the same personnels who are seeking the same remedy as a
consecquance of different orders,

- B The brief facts of the cases are that the

applicants in the three cases wereinitiaflly aprointed

as Stenographerson adhoc basis or on the basis of
~daily wages, Since they were not paid equal salary to

the regularly appointed Stenograrhers, therefore, they

arproached the Tribunal seeking equal pay for equal work,
In the meantime the question of their reqularisation

arose and the respondents chalked out the plan to
reqularise them if they appear in the test to be conducted
specially for them, The condition was that it would be

a test of one time exemption. Those who cualify, would beg
absorbed as Stenograrhers. Those who otherwise failed but
qualified in typing test, were to be considered for the

appointment as lLower Division Clerk., There was one more

condition that if they“did not appear in the test op failed
in the test as aforesaid,their services should be

terminated.

-, 55 In orderto arpreciate the facts, it would be
proper to deal with the summary of facts of each case

separately, We, therefore, rroceed case-wise,
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0.A.N0.1909/93 : Smt.Una Dwivedi & others
Versus Union of India & others:

2 This case was instituted by five applicants.

'
Their case 18$on wis that the applicant No. 1 & 2 were

appointed after qualifying the test of Stenographersand
were paid daily wages @ ks, 15-00. Their appointﬁﬁnﬁéhad
taken place on 30-10-84. The applicant No. 3 was
appointed on iiézégtonﬁggily wages while the applicants
No. 4 & 5 were also appointed as daily wagersaon 29-11-84.
Since they were not paid equal salary of reguiar stenographers
although they were giv®ay equal work, they agitated for
equal pay for equal work. Smt. Uma Dwivedi had filed an
original application No. 1043/90 Uma Dwivedi Vrs. Union

nf India & others seeking the equal pay of regularly
appointed Stenographers, The said O,A, was decided in
favour of the applicant on 8-4-91. The respondents in

the said O.A. were directed to pay the salary to the
applicant of thesaid O.A. at the minimum of the scale
épplicable to the reqularly appointed Stenographer and
Typist in Group-C w.e.f. 1-12-86 without increments but
with benefit of corresponding D.A., Addl. D.A. and other
benefits. It appears that the judgement which was |
rendered by the Tribunal in O.A. No. 1043/90,was given
effect to and thus the applicantgNo. 1 & 2 were allowed

the pay scale of k. 1200-2040 with gorss.salary of K5.2364/-.
The applicant#No. 3, 4 & 5 were placed in the Grade of

Bse 950 - 1500 for the post of Typist and their monthly

gross salary was Bs. 1874-00.

The applicants wanted that they'’ should be
regularised because they had been-working for sufficiently
long period and there was a policy of the Government to
regularise the daily wagers, adhoc employees and casual
L.D.C. & Stenographers who were working for the last-one

year. In the light of .the said policy, it is averred<Mfiat

Y
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- Central Board of Direct Taxes circulated a letter dated
2-0-03 informing that the Staff Selection Commissione:
~Aould hold a fest on 26-12-93 for the purpose of
reqularlisation of casual, adhoc, daily rated Stenographers
or clerks. Thus the concerned employees were informed
to appear in the test. The applicants, therefore, challanage
the said letter dated 2-9-93 oh the ground that it was

illegal, arbitrary and bad in law. The applicants, therefore

s approached the Tribunal with prayer that the eircular  of

the termination ofservices of those employees who did not .

pass the special gualifying examination be ,de leted and the

respondnets be r{%rained from terminating the services of

such employees who failed to qualify the examination. The
\ for .relief

“applicants further approachedﬁthat the respondnets be directed

toa llow applicantsto continue in the employment so long as

they were not regularised on the posts.

The respondents contested the case by filing
a counter affidavit of Sri R.K.Srivastava, Gommissioner
of Income Tax, Allahabad. Ihe grounds taken were that
the letter which ias iSSLﬁd,was perfectly legal and valid
for the purpose of regularisation. The applicants would
require to qualify the examination. It is everred that
out of five applicants, only Smt. Uma Dwivedi and Smt.
Deo sheela were appointed as a result of test w ich #was
Departmentally held but that test was only for appointment
on daily wagess. It is further everred that applicant
Km. Anita Singh and Irsad Ali were appointed on daily
wages without any examination. The cortentionof the
respondnets is that applicants were appointed purely on
daily wages and were not recruited under any recruitment
rules of the post. It is also stated that according to

the ruleé, the appointment on the post of Group C is
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is made umen the Staff Selectien Cemmissien recemmends the
names after helding the examinatien, Similarly the
reqularisatien can be dene after underasing the test, Fer
these reasons the C,A, is oppesed and it is cenvassed that

there is ne merit in the 0,A,

Applicant threugh Smt. Uma Duivedi filed rejeinder
in which these very facts which uwere stated in the G.A;,
have been reiterated, It is, hsusver, pleaded that the
anplicants had been centinususly werking fer: mere than
10 years and respengents were under sbligatien te

reoularise them witheut helding any examinatien,

0,A.Ne,1023/93 Smt, Dees Sheela Srivastava
Versus Unien ef India . ethers.

This O,A, has been filed challenging the impugned
erder annexre-8 dated “4-8-95 whereby the applicant
alsngyth ethers whe uere yerking in the Grade ef 1200-2040,

wers regduced in the leyer grade eof 950-1500,

The facts as disclesed, are that the applicant get
appeintment ef Stenagrapher sn ad-hoc basis, She had been
centesting alenguith ether ad-hec appeintees fer the same
grade of salary which u=as sdmissibls te the regular
apprintees en the basis ef princi ple ef eaual pay fer
egual yerk, Since the decisisn ugs rendered in their
faver in 0,A.Ne.1043/90, the applicant was placed in the
scale af 1200-2040, The matter fer regularisationluas
pending but in the meantime the circular fer appearing in
the examinatien fer regularisatien was issued. She had
pretested and represented against the erder bt ne reply
vas received. It is ontended that in place of ging any
reply te the pretest against the helsging the examinatien,
she was served uith an erder whereby her pay of scale uas
reduced frem 1200-2040 te 950-1500, The said erder is statesd
te be illegel, hence the U.A, $>'

9
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< The respsndents scentested the case by filing the
< aunter reply of Sri R.K.Srbvastava, Commissiener of Incmme
v;Tax. It has beenl;vertad that applicant alenguith sthers

qhwmnno
Wvies uere simhlanhaituated[.ucre called te appear in the

examinatien which was held en 26-12-33. Fer the purpese

a letter dated 1-9-93 uwas issued and it yas made clear te
ad-hec empleyees that these whe failed te qualify the test,
would be censidered fer abserbtien as Loyer Divzsi.n Clerk
if they oceuld pass the typing test, It was further
stipulafgd that these whe failed in beth, their services
wedild' be terminated, In accerdance with the letter dated
1-9-93, it is everred that the applicant qualified fer the
pest ef Lewer Divisien Clerk in the pay scale ef f,950-1500,.
A&t is pleaded that en acasunt of errer, the appsintment erder
dated 18-7-95 yhich was issued by the Chief Cemmissiener of
Ingeme Tax, the name ef -pplicantxuas sheun as appeintee en
the pest ef Stensgrapher of Gr.I11I in the pay secale sf

fie 1200=2040, When the ssid mistake was detected, the
earlier erder dated 18-7-55 yuas cancelled by'%ﬁﬁgﬂpﬂatad
4-8-85, Thus, it is pleaded that it uas incorracti&ﬁ%%ytha
applicant was reverted te a leyer pest ar grade. It is alse
contended that centinuance ef the applicant en the psst ef
Stenegrapher Gr,.III in persuance of the interim erder passed
by the Tribunal in O.A.Ne, 1909/93 Smt. Uma Deuivedi & sthers
Vrs. Unien of India & sthers and ansther C.A.Ne., 1043/90,
weuld net give any right te held the pest sf Stenegrapher

Gr. III, It is, therefere, urged that thes O.A, be dismissed,

The applicant filed the rsjeinder in yhich these

very facts which ysre stated in the D.A.;uari re-affirmed,

)
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O,A.Ne,1095/95:Smt, Uma Dyivedi Vrs. Unien ef India
anj .E“!sﬂo

The applicant has filed this U.A., challeng.sng the

erder annexure A-B gated 4-8~-95 by which she yas appeinted
as Leyer Divisien Clerk in the grade ef R, $50-1500,
Earlier she was werking as Stenegrapher Gr.iIl in the grade

of f6, 1200-2040.

The facts of this case are similar te that ef
0.A, Ne. 1023/95, This applicant wyas alse appeinted as Ad-=hec
Stenegrapher en daily yages but having filed the O.A. fer

equal pay fer equal uerk, the grade ef fis 1200-2040 was

Mgiven but she centinued as Ad-hec emplsyee, When the scheme
fer regularisatien en the cenditien of appearing in the
examinatien yas starteq’ ghe appeared in the test but failed
fer the pest ef Stensgrapher. She, hesuever, qualified fer
the pest of Lewyer Divisien Clerk but because ef the mistake
she was given an erder ef appeintment dated 18-7-95 sheuing
her te bez;ppointae as Stenegrapher Gr.l11l in the scale af
6, 1200=-2040, This mistake was detected and the earlier
srder dated 18-7-95 yas cancelled by subsequent erder dated
4-8-95, The case ef fhe applicant is that ence she has been
appeinted as Stenegrapher Gr.III,Lf?‘bggngot be cancelled

witheut giving any netice therefere,

The ecsunter affidavit has been filed by Sri R.K.
Srivastava, Cemmissiener ef Ingeme Tax and it has been peinted
eut that neither applicant had cualified fer the pest ef
Stensgrapher Gt.III,nor she was censidered fsr the pesting
a9 Stensgrapher Gr,III. It is further eyverred that she has
qualified fer the pest of Leyer Divisien Clerk anad she yas
considered fer the said pest but by mistake the appeintment
erder was issued as sheuing her aséﬁ%p‘intea en the past sf
Stenegrapner Gr.I1I., It is fgrther centended that since the

mistake yas detected, hg?gn was rectified and the cerrect

B e
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erder ef appeintment as lesyer divisien clark uas issued, The
f'ontenti-n of tnhns rescendents 1is therefere that the applicant
dees net get any right of the pest ef Stensgrapher Gr.III,
fimply because she centined en the pest en the basis of
interim -rdér. Incerract erder ef appeintment as Stens Gr.lll
was isswed, It is, therefere, pleaded that there is ne
ferce in the 0.A, which may be dismissed. The applicant has
filed rejeinder reiterating the facts which werf®alse mentiened

in the OOA.

We have heard the learned csunsels fer the applicant

and respsndents, We have alse perused the rscerae)

¥

First of all ye shall take up the subject matter eof
0.A.N®.1909/93 in which the relief of quasning the peliscy
letter dated 2-8-93 abasut special qualifying examinatien and
regulsrisatisn ef the applicants is ggyght, There is ne dispute
that all the applisants ef 0.A.N|;ﬂ9Q993 wers racruited en
the pest-ef Stenegrapher Gr.I1l en daily wages. It is
transpired frem the éﬁirment made by the rival ?Zf%;;zhat the
applicants Ne.,1 & 2 yere appeinted after qualifying the
departmental test. As rsgards sther applicants, ne sueh tast
was held but they usre alss appeinted as daily wagers. The
helding the departmental test of applicants Ne.,1 & 2 can net
be oquatod with that f the test which is cenducted by the
Staff Selectien Cemmissisn fer regular appeintment, In such
a situatilq’the applicants ne. 1 & 2 can nat be iibiucivany
benefit ef the departmental test which wyas neld befere their
appeintment as daily wager sn thepest ef Stenagrapher Gr.111,
;éﬁﬁ fact that the applicants Ne. 3 te 5 did net underge
thrasugh the said departmental test and they were appeinted
as Sten-graphagsﬁr.lll en daily wages, itsaslf suggests such a

departmental test was i;: a genditien precedent. Hagd 1t been
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se, the applicants ne. 3 te 5 could ¢ Do appeinted i theut
arderg-ing the test. On the sther hand, ne regukar appeintment

etﬁ{ha made unless ene gualifies the test wnhich 18 prsvided

under rdes and cenducted by the Staff Selectien Cemmissien,

Thus, there is vast sifference betueen tue kinds ef examinatien
nlrratud abeve, Tnhe examinatien uhxch is held by Staff Salectien
Cemmissien is a statutery requirement/ heress the departmental
test which was undergene by the applicant ne.1 & 2, was net a
statutsry raquirement.~ Thus, we are ef the vieuw that the applicant.
ne, 1 & 2 can net take the plea that because they yere appeinted
aftsar gualifying the dapgrtmental test, they were net recuired

te underge any test uhich was stipulated in the letter annexurse

A-5 dated 2-9-93.

New we ceme te® the peint whether the letter annexire
A-5 dated 2-9-93 can legally be puashed and the applicants be
alleyed te be regularised as StenegraphersGr,III witheut undergeing
the test., We have already discussed that the applicants dbd net
appear in any test fer regular appsintment. They were appeinted
en the pest ef StsnegraphersGr.IIl en daily wages. Since they
had been serving, the guestien ef their regularisatisn aress.
Itngczme necessary fer the reasens that their salary was raised
te that eof regular appeintee en the pest of StensgraphersGr.Ill,
It was dene becsuse the sne O.A. Ne,1043/90 Uma Duivedi Vr;.
Unien of India & ethers was instituted daiming equal pay of
regul arly appsintees en the psst of Stenegrapher Gr.III, The
Tribunal had directed te give the lsuyest ef the regular grade
ef Stenegrapher Gr,IIl te ad-hec appeintees er appeintees en daily
wages, By getting the lesyest af the regular grade of Stenograﬁher
Gr,III, the applicangﬁdid net acgire any right te centinue in
service until and unless they wers regularised. Fer the purpese
of regularisatien o the applicants and similarlysituated ether
persens, this scheme uas framed and annexurse A-5 dated 2-9-93

vas issued, This scheme lays deun that these uhe qualify the test
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— shall hobragul arise}as Stensgrapher Gr.III but these uhe
de net gualify the test ether than that ef typing test, sh;ll
’!Ma appeinted as Leuyer Divisien Clasrk, It further prevides
that these whe failed in beth tests i.e, typing test and ether
test, they weuld be remeved frem service. UWe de net see any
illegality, uncenstitutienally er arbitrariness in the scheme.
A fair chance has been given ts the applicants and thereferes
they sheuld have availed. Fer regularisatien ef ad-nec,
daily wagers, temperary appeintees, seme fules would be reguired
ts be framed., This pelicy letter annexure A-5 is a step in
that directien, Any executive erder yhich dees net suffer hr.m:
any illegality er unulnstitutinnallx’cnn ba cquatodzg§qrrm419.
Thus we do net find any infermity in the pelicy letter

a%nextre A-5. In viey of this finding, the cententisn ef the

a pplicants that annexre A-S be quashed ,is net accepted.,

The learned ceunsel fer the applicants vehementaly
arguﬁd that keeping the fact ef leng gervice ef the applicants
in the department, at least ens mere eppertunity te appear in
the sxaminatien be given, We are net cenvinced with this
argument because the eppertunity yas already previded and
as apmars frem the facts ef ether twe U.As. emnnected uith
it, it vas availed by them, If they failed in test, fsbedy

can help.

It is alse centended that the regularisatien ef the
applicants in the ssrvice yitheut undergeing tast,sh-uld be
made. UWe alsa are alse net cenvinced with this argument, If

it is permitted, the back deer entry wwuld beame a nermal rule.

On the onsideratisn ef the peints as discussed abave,
we de net find sany substance in the antentien ef the applicants
in 0,A.,Ne, 1909/93 and ne relief can be given,

)
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New we take up D,As, Ne,1023/95 & 1095/95 which have
been filed by tus different applicants but with the same relief,
,F%eit contentien 1s that after the applicants had undergene the
test held by the Staff Selectien Cemmissi en, they were given
appeintment letter dated 18-7-95 appeinting them as Stonographeq
Gr.III in the pay scale ef (s 1200 - 2040, Subsecquently the
appeintment erder was cancelled by anether erder dated 4-8-95
and their appeintment yas cenverted inte that ef Leyer Divisian
Clerk in the pay scale of i 950«-1500, It nas been centended
that ne shew cause netice had been given te them and therafere
the principle of natural justice hasheen vjglated, The
cententien of the respendents en the ether hand is that these
applicants had failed in the test fer the pest of Stenugraph&r
%i.ll! but they had cualified fer the pest ef Lewer Divisien
Clerk but by mistakes the srder of appeintment as Stenegrapher
Gr.I1i yas isaied on 18-7-95, It is further everred that as
soon as this mistake was disceverdd, the earlier erder ef
appeintment as Stenegrapher Gr,IIl was cancelled and their
appeintment as Lewer Divisien Clerk in tne grade ef 950-1500
was made and erders were isswed., In this cennectien, the learned
eunsel fer the respendents drew our attentiesn tewarss tne
letter annexure C-A-2 filed in 0,A, 1095/95, This letter had
been isased by Staff Selectien Coammissi snwge en 20-6-85 yhich
indicated that Smt., Uma Duivedi and Smt. Dee Sheela - Applicants
in twe O.As., were declared qualified fer the pest ef leyer
Divisian Clerk, Thus, theic remains ne deubt that the applicant,
had net qualified fer the pest af Stenegrapher Gr.ilIl, If by
mistake the appeintment letter fer the pest of Stenographer
GroTil wus issued, 1t wili NOt msan THEL LI empiroyer wus (10U
competent te rectify the mistake., The full bench of Punjab
and Haryana High Ceust in case of Sunder Lal & sthars Vrs.

State of Punjab 1970 S L N 59 nhelid that wheie - the Gevernment
had taken decisien yhich later en turned e.t te be «ncerrect,

it could net be stated that the mistake must be allswed te be
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- perpetuates and that the Gevernment had me peswer te rectify
"that mistake svan after the same was discevercd. Ine same
‘,’qu was again taken in Ranjeet Singh Vrs. President of India
1971 S.L.R, 561, Thus, we are fertified in e.r canclusien
that if mistaks was canmitted, 1t coule e rect.fied by the

Gevernment and cthere yas ne i1llegalaty, In the present cases
the admitted facts are that uhQ applicants hed gualiflied eniy
fer .he pest ef Leyer Divasien Clerk and thus tneir appeintment
was errenes.sly made vide letter dated T -7-95 sn the pest

of Stenegrapner Gr,III, On dxscaﬁery of mistake,it was
rectified by ansther erder dated 4-8-95, In tnis way, we d@

net see any merit in O.As. Ne, 1023/95 and 1095/95.

\" On the censideration ef the facts and circumstances
of the cases, we ceme te the cenclusien that there 1s ne merit
in tne cases and tnerefere 0.As, 1909/93, 1023/95 and 1095/95
are dismissed, Ne order as te cests, Tne stay wi.ch was
granted, comes tgfgﬁd.
(
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