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RESERVED 

`'Allahabad this the II. tir,n a y of 

Original Apl::, lication No. 4,0,29/93 

Original App Lication No.1023/9 

Original Ap lication No. 1095/95 

Hont ble Dr. Il.K.Saxena, Judicial Member 
Hon' b le 	.Baveig, Administrative Me mber 

0.A.No. 1902/93 

1. Smt. Uma Dwivedi w/o Sri R.P.Dwivedir, 
r/o 105 Badshai Nandi, llahabad.. 

2. Srnt. Dev :ghee la Srivastava r/o Sri S.K.Srivastava, 
r/o Labour Colony, Naini, Allahabad. 

3. Km..Amita Sinah d/o late Sri 3.1.\ ..Singh, 

r/o 524, Katra, Allahabad. 

Km. Anita Moitra d/o Sri B.,3.1,1,Ditra, 
r/o 7/11, Kare la Bagh Colony, Allahabad. 

5. Irshad All Sil o Imam All r/o 43—,Ad)ndir_ir, 

Allahabad. 

C/A s Sri O.P.Gupta, Advocate. 	App licants 

Wrsus 

1. Union of I ndia through the Secretary, Ministry 
of Personnel L Training, Govt. of India, 

New Delhi. 

2. The Commissioner of Inc ome—Tax, Allahabad. 

3. Central B.D.T.(Central Board of Direct Taxes), 

New Delhi. 

C/R: Sri Amit Sth,,,lkar,Advocate . 	Respondents 
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olication _No.1023195 

C/A: Sri Ranjeet Saxena,Advocate. 
Sri O.P.Gupt a, Ad voc ate 

Versus 

1. Union of India through the Chief Commissioner, 

Income Tax, Lucknow. 

2. Union of India, through the Staff Selection 
Commissioner, represented by its Director, 
Department of Personnel and Training, Block 

No. 12, C 	.Comp le x, Lodhi. Road, New De lhi . 

3. 
Union of India, through the Chairman, Central 

Board of Direct Taxes, Government of India, 

New De lhi. 

Sint. De 0 Sheet  
Srivastava, r/o 
Allahabad. 

Srivastava w/o Sri Santosh Kumar 
50/10, Labour Colony, Naini, 

	App lic ant 

4. Union of India, through the Commissioner, 

Income Tax, Allahabad. 

cia 	SriAmit Sthalkar,Advocate. 
	Respondents. 

Orioina 

Smt. Uma Dwivedi r/o Sri Ram Prakash Dwivedi, 
r/o 405/475, Badshahi Mandi, Allahabad. 

C/A: Sri o.P.Gupta, Advocate, 
	,app 1ic ant 

Sri R.K.Dwivedi,Advocate.  

Versus 

1. Union of I ndia, through the Secretary, Ministry 

of Finance, Government of I ndia, New De 

2. 
The Staff Selection Commissioner, represented 
by its Director, Department of Personnal 

Training, Block No. 12, 	
Lodhi 

Road, New De lhi. 

3. 
The Chairman, Central Board of Direct Taxes, 

Government of India, New De lhi. 
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4. The ChiefCommissioner, Income Tax, Luoknow. 
5. The Commissioner of Income Tax, A llahabad 

C/R: Sri Amit5thalkar,Advocate. 
	Res ondents. 

ORDER  

By Hon  'ble Dr. R.K.Saxena. Member (J)  

These three orginal applications have been taken 

up together for disnosal because they are connectedwith 

the same personnels who are seeking the same remedy as a 
consecuance of different orders. 

2. 	The brief facts of the cases are that the 

applicants in the three cases vereinitiailly appointed 

as Stenogranherson adhoc basis or on the basis of 

daily wages, Since they vere not paid equal salary to 

the regularly appointed Stenograrhers, therefore, they 

a rproached the Tribunal seeking equal  pay for equal  work . 

In the meantime the question of the it regularisation 

arose and the resrondents chalked out the Plan to 

regularise them if they appear in the test to be conducted 

specially for them. The condition was that it would be 

a test of one time exemption. Those who cualify, would be 

absorbed as Stenographers. Those who otherwise failed but 

qualified in typing test, were to be considered for the 

appointment as Lover Division Clerk. There was one more 

condition that if they'lid not appear in the test or failed 

in the test as aforesaid,their services should he 

terminated  . 

3. 	In orderto anrreciate the facts, it would be 

proper to deal w7:th the summary of facts of each case 

separately, We, therefore , rroceed case—wise. 

• 
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0.A.No.1909 93 : Smt .Urea Dwivedi C. others 

Versus Union of India L. others:  

  

• This case was instituted by five applicants... 
r 

Their case is 	that the applicant No. 1 L 2 were 

appointed after qualifying the test of Stenographers,..nd 

were paid daily wages 	1;3. 15-00. Their appoint ien-khad 

taken place on 30-10-34. The applicant No. 3 was 
k.9-B11 

appointed on 	on wily wages while the applicants 

No. 4 a 5 \Aere also appointed as daily wagert. on 29-11-34. 

Since they v∎.ere not paid equal salary of regular stenographe 

although they were givkAt,  equal work, they agitated for 

equal cay for equal iiork. Smt. Uma Dwivedi had filed an 

original ap_licati)n No. 1043/90 Uma Dwivedi Vrs. Union 

of India L. others seeking the equal pay of regularly 

appointed Stenographers:. The said 0.A. was decided in 

favour of the a;;plicant on 3-4-91. The respondents in 

the said G.A. vere directed to pay the salary to the 

applicant of thesaid 0.A. at the minimum of the scale 

applicable to the regularly appointed Stenographer and 

Typist in Group—C w.e.f. 1-12-36 without increments but 

with benefit of corresponding D.A., Addl. D.A. and other 

benefits. It appears that the judgement which was 

rendered by the Tribunal in 0.A. No. 1043/90,was given 

effect to and thus the applicantt;No. 1 & 2 ere allowed 

the pay scale of 	1200-2040 with gorss salary of L..2354/—. 

The a,,:licantsNo. 3, 4 & 5 were placed in the Grade of 

Fa. 950 — 1500 f 	the post )f Typist and their monthly 

gross salary was t. 1374-00. 

The applicants wantedthat they 	should be 

regularised because they had been working for sufficiently 

long period and there was a policy of the Government to 

regularise the daily wagers, adhoc employees and casual 

L.D.C. L. Stenographers who lAere working for the last one 

year. In t he light of ,the said policy, it is averred that 
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Central Board of Direct Taxes circ ...11ated a letter dated 

informing that the Staff Selection Commission( 

—would hold a test on 26-12-93 for the purpose of 

regularlisation of casual, adhoc, daily rated Stenographers 

or clerks. Thus the concerned employees were informed 

to appear in the test. The applicants, therefore, chall_anaged 

the said letter dated 2-9-93 oh the ground that it was 

illegal, arbitrary and bad in law. The applicants, therefore 

approached the Tribunal with prayer that the CirCUiat of 

the termination ofservices of these employees wh did not 

pass the special qualifying examination be ,deleted and the 

respondnets be rArained from terminating the services of 

such employees who failed to qualify the examination. The 
for relief 

-applicantc, furtherr appr oachedLt hat t :le re sp ondnets oe directe 

to a how ap:Jlicantsto c ontinx in t he employment so long as 

they were not regularised on the posts.  

The respondents contested the case by fi ling 

a counter affidavit of Sri R.K.Srivastava, Commissioner 

of Income Tax, Allahabad. The grounds taken were that 

the letter which was issued was perfectly legal and valid 

for the purpose of regularisation. The applicants would 

require to qualify the examination. It is averred that 

out of five applicants, only Smt • Ulna 	ve di 3nd Smt. 

Deo shed la were appointed as a result D f test w ion Aovas 

Departmentally held but that test was only for appointment 

on daily wages.s. It is further averred that applicant 

Km. Amite Singh and Irsad All were appointed on daily 

wage s without an y e xamin at i on. The coritleilti)Pin of the  

respondnets is that applicants were appointed purely on 

daily wages and were not recruited under any recruitment 

rules of the post. It is also stated that according to 

the rules, the appointment on the post of Group C is 
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is made JInen the Staff Selectisn Commission recommends the 

names after holding the examination. Similarly the 

regularisation can bP done after undergoing the test. For 

these reasons the C.A. is opposPd and it is canvassed that 

there is no merit in the O.A. 

Applicant through Smt. Lima Dwivedi filed rejoinder 

in which these very facts which were stated in the G.A., 

have been reiterated. It is, however, pleaded that the 

applicants had been continuously Larking far mere than 

10 years and respondents were under obligation to 

regularise them without holding any examination. 

0.A.No.1023/9a Smt. Dee Sheela Srivastava  

Versus Union of India 	others.  

This O.A. has been filed challenging the impugned 

order annexre-B dated 	 whereby the applicant 

alongdth others who were working in the Grade of 1200-2040, 

were reduced in the lower grade of 950-1500. 

The facts as disclosed, are that the applicant got 

appointment of Stenographer en ad-hoc basis. She had been 

contesting alengwith other ad-hoc appointees for the same 

grade of salary which wPs admissible to the regular 

appointees on the basis of principle of newel pay for 

equal work. Since the decision was rendered in their 

fnvur in C.A.No.1043/90, the applicant uas placed in the 

scale of 1200-2040. The matter for regularisation was 

pending but in the meantime the circular for appearing in 

the examination for regularisation was issued. She had 

protested and represented against the order Lob no reply 

was received. It is untended that in place of ging any 

reply to the protest against the holding the examination, 

she was served with an order whereby her pay of scale was 

said order is stated The reduced from 1200-2040 to 950-1500. 

to be illegal, hence the C.A. 
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ee 	 The respondents contested the caee by filing the 

0 taunter reply of Sri R.K.Srivastava, Commissioner of Inamme 

Tax. It has been averred that applicant alengwith others 
eisTaerte 

eh. were similarlysituatedi were called to appear in the 

examination whidh was held on 2b-12-93. For the purpose 

a letter dated 1-9-93 was ismied and it was made clear to 

ad-hoc employees that those who failed to qualify the test, 

would be considered for absorption as Lower Division Clerk 

if they could pass the typing test. It was further 

stipulated that ,these who failed in both, their services 

weebld be terminated. In accordance with the letter dated 

1-9-93, it is !warred that the applicant nualified for the 

pest of Lower Division Clerk in the pay scale offli.950-1500. 

It is pleaded that on account of error, the appointment order 

dated 18-7-95 which was issued by the Chief Commissioner of 

Inamme Tax, the name of applicant was shown as appointee en 

the pest of Stenegrepher. of Gr.III in the pay scale of 

ft. 1200-2D4O. When the said mistake was detected, the 

earlier order dated 19-7-95 was cancelled belatilkerdated 

sY  4-8-95. Thus, it is pleaded that it was incorrectaithe 

applicant was reverted to a lower post or grade. It is also 

contended that continuance of the applicant on the post of 

Stenographer Gr.III in perseance of the interim order passed 

by the Tribunal in 0.A.Ne. 1909/93 Smt. Uma Dewivedi & ethers 

Vrs. Union if India & ethers and another G.A.No. 1043/90, 

would not give any right to hold the pest of Stenographer 

Gr.III. It is, therefore, urged that the O.A. be dismissed. 

The applicant filed the rejoinder in which these 

very facts which were stated in the 0.A.twere re-affirmed. 

• 
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0.A.No.1U95/95:Smt, Uma Owivedi Vrs. Union of India 

and ethers. 

The applicant has filed this 0.A. challenging the 

order annexure A-8 dated 4-8-95 by which she was appointed 

as Lower Division Clerk in the grade of 861. 950-1500. 

Earlier she was working as Stenographer Gr.iII in the grade 

of %. 1200-2040. 

The facts of this case are similar to that of 

0.A. Ne. 123/95. This applicant was also appointed as Adehoc 

Stenographer on daily wages but having filed the U.A. for 

equal pay for er'ual work, the grade of F 	1200-2040 was 

given but she continued as Ad-hoc employee. When the scheme 

for regularisation an the condition of appearing in the 

examination was started, the appeared in the test but failed 

far the post of Stenographer. She, however, rualified far 

the post of Lower Division Clerk but because of the wistake 

she was given an order of appointment dated 18-7-95 showing 
an 

her to beLappointee as Stenographer Gr.III in the scale of 

Fa. 1200-2040. This mistake was detected and the earlier 

order dated 18-7-95 was cancelled by subsequent order dated 

4-8-95. The case of the applicant is that once she has been 
'the same 

appointed as Stenographer Gr.III
1 
 L, can net be cancelled 

without giving any notice therefore. 

The counter affidavit has been filed by Sri R.K. 

Srivastava, Commissioner of Income Tax and it has been pointed 

out that neither applicant had nualified for the pest of 

Stenographer Gr.III o nor she was considered for the posting 

aA Stenographer Gr.III. It is further ayerresi that she has 

nualified for the past of Lower Division Clerk and she was 

considered for the said post but by mistake the appointment 
an  

order was issued as Showing her asilappointee on the pest of 

Stenographer Gr.III. It is further contended that since the 

mistake was detected, ind was rectified and the correct 

\7)  
1 
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order of appointment as lower division clerk was issued. The 

dP 0entention of the res.endents is therefore that the applicant 

doss not get any right of the post of Stenographer Gr.III 1  

Simply because she contined an the post on the basis of 

interim order. Incorrect order of appointment as Steno 0r.Iii 

was issued. It is, therefore, pleaded 
that there is no 

force in the O.A. which may be dismissed. Tne applicant has 

filed rejoinder reiterating the facts which were also mentioned 

in the O.A. 

We have heard the learned counsels for the applicant 

and respondents. We have also perused the racers•. 

First of all we shall take up the subject matter of 

0.A.Ne.1909/93 in Which the relief of Queening the policy 

letter dated 2-8-93 about special qualifying examination and 

regularisation of the applicants is sou0A.There is no dispute 

that all the applicants of U.A.Ne.T90V93 were recruited on 

the post , of Stenographer ur.IiI en daily wages. It is 
Parties 

transpired from the everment made by the rival L. „that the 

applicants No.1 & 2 were appointed after qualifying the 

departmental test. As regards other applicants, no such test 

was held but they were also appointed as daily wagers. Tne 

holding the departmental test of applicants No.1 & 2 can not 

be equated with that of the test which is conducted by the 

Staff Selection Commission for regular appointment. In such 

a situation the applicants no. 1 & 2 can net to allowes any 

benefit of the departmental test which was neld before t , esir 

appointment as daily wager on thepost of Stenographer Gr.'''. 

fpol  fact that the applicants No. 3 to 5 did net undergo 

through the said departmental test and they were appointed 

as StenagrapherGr.III on daily wages, itself suggests such a 

departmental test was not a sandition precedent. Has it been 
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so, the applicants no. 3 to 5 could pot  be 	appointed without 

wildergoing the test. On the other hand, no regdiar appointment 

ca'K be made unless one Qualifies the Lest wna.ch Is provided 

under riles and conducted by the Staff Selection Commission. 

Thus, there is vast difference between two kinds of examination 

narrated above. Tne examination which is held by Staf i?lectit,n 

Commission is a statutory requirement, Id17ere:,,  U-e departmental 

test which was undergone by the applicant no.1 & 2, was not a 

statutory renuirement. Thus, we are of the view that the applicant) 

no. 1 & 2 can not take the plea that because they were appointed 

after Qualifying the departmental test, they were not re uired 

to undergo any test which was stipulated in the letter annexure 

A-5 dated 2-9-93. 

Now we come to the point whether the letter.annexore 

A-5 dated 2-9-93 can legally be ruashad and the applicants be 

allowed to be regularised as StenographemGr.III wethout undergoing 

the test. We have already discussed that the applicants lid not 

appear in any test for regular appointment. They were appointed 

on the post of Stenographer•Gr.III on daily wages. Since they 

had been serving, the euestion of their regularisation arose. 

also ItLbecome necessary for the reasons' that their salary was raised 

to that of regular appointee en the past of StenographersGr.III. 

It was lane because the one C.A. No.1043/90 Uma Dwivedi 

Union of India & others was instituted daiming eeual pay •f 

regularly appointees an the post of Stenographer Gr.III. Tne 

Tribunal had directed to give the lowest of the regular grade 

of Stenographer Gr.III to ad-hoc appointees or appointees on daily 

wages. By getting the lowest of the regular grade of Stenographer 

Gr.III, he applicantedid not acjire any right to continue in 

service until and unless they were regularised. For the purpose 

of regularisation of the applicants and similarlysituated other 

persons, this scheme was framed and anneeure A-5 dated 2-9-93 

was issued. This scheme ays down that those who eualify the test 



shall be reguliciseAas Stenographer Gr.III but those J13 

ee not qualify the test other than that ef typing test, shall 
IP 

t4e appointed as Lower Division Clerk. It further provides 

that those who failed in Seth tests i.e. typing test and other 

test, they would be removed from service. We do not see any 

illegality, unconstitutionally or arbitrariness in the scheme. 

A fair chance has been given to the applicants and therefore 

they should have availed. For regularisation of ad-hoc, 

daily wagers, temporary appointees, semetalas would be required 

to be framed. This policy letter annexure A-5 is a step in 

that direction. Any executive order which does not sulf.sufferCrom  

any illegality or unaonstitutionallycan be erluate04- a rule. 

Thus we do not find any informity in the policy letter 

ahneaJie A-5. In view of this finding, the contention of the 

applicants that annexre A-5 be quashed,is net accepted.. 

The learned counsel for the applicants vehementaly 

argued that keeping the fact of long service of the applicants 

in the department, at least one more opportunity to appear in 

the examination be given. We are not convinced with this 

argument because the opportunity was already provided and 

as appears from the facts of other two O.As. connected with 

it, it was availed by them. If they failed in test, hillbilly 

can help. 

It is also contended that the regularisation of the 

applicants in the service without undergoing test,shoula be 

made. We also are also not convinced with this argument. If 

it is permitted, the back door entry would beare a normal rule. 

On the ansideration of the points as discussed above, 

we de not find any substance in the antention of the applicants 

in 0.A.No. 1909/93 and no relief can be given. 
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Now we take up C.As. No.1023/95 4 1095/95 which have 

been filed by two different applicants but with the same relief. 

;T)heir contention is that after the applicants had undergone the 

test held by the Staff Selection Commission, they were given 

appointment letter dated 13-7-95 appointing them as Stenographer:  

Ge.III in the pay scale of ie. 1200 - 2040. Subsequently the 

appointment order was cancelled by another order date! 4-8-95 

and their appointment was converted into that of Lower Division 

Clerk in the pay scale of 4a,  950-1500. It nas been contended 

that no show cause notice had been given to them and therefore 

the principle of natural justice hasbeen vb“ated. The 

contention of the respondents en the ether hand is that these 

applicants had failed in the test far the post of Stenographer 

but they had eualifieo far the past of Lower Division 

Clerk but by mistake the order of appointment as Stenographer 

Gr.Ili was issued an 18-7-95. It is further everred that as 

seen as this mistake was discoveree, the earlier order of 

appointment as Stenographer Gr.III was cancelled and their 

appointment as Lower Division Clerk in tree grade of 950-1500 

was made and orders were issue!. In this cannectionv the learned 

ounsel far the respondents drew our attention towaros the 

letter annexure C-A-2 filed in C.A. 1395/95. This letter had 

been issi ed by Staff Selection Commissianwo on 20-6-95 which 

indicated that Smt. Uma Dwivesli and Smt. Dee Sheela - Applicants 

in two 0. As. were declared qualified for the pest of lower 

Division Clerk. Thus, the4 remains no doubt that the applicant 

had not qualified for the post of Stenographer Gr.III. If by 

mistake the appointment letter for the past :if etenugrapher 

Gr.I1I we. i33.84, it will not aleati tnat, une eMpu.Oyd4; Wdb 1106 

competent to rectiry the mistake. The full bench of Punjab 

iu Hpryana High Cau.ct in case of Sunder Lal & ethers Vrs. 

State of Punjab 1910 5 L 11 59 held that where; 	the Government 

had taken decision which later en turned out to be .incorrect, 

it could not be stated that the mistake must be allowed to be 

• 
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,•► 	perpetuates and that the Guvernment had ne power to rectify 

that mistake even after the same was ■iscovered. Ins same 

ighpoeiew was again taken in Ran feet Singh Vrs. President of India 

1971 S.L.R. 561. Thus, we are fortified in our canclution 

that if mistake was cemmitte0, It ciula us rectified cy the 

Guvernment and cneKe was no illegality. In the present cases 

the ad r. 	facts are that 6he applicants had qualified only 

for ,he pest of Leader Division Clerk and thus toeir appointment 

teas erroneously made vide letter dated 1H-7-95 an the past 

cif Stenograpner Gr.III. On discovery of mistake.it was 

rectified by another erder dated 4-8-95. In this way, we ee 

not see any merit in O.As. No. 123/95 and 1d9b/95. 

On the consideration of the facts and circumstances 

of the cases, we come to tne conclusion that there is ne merit 

in trio cases end tnerefore O.As. 1909/93, 1023/95 and 129b/9b 

are dismissed. Nu order as to costs. Tie stay Lpicn was 
an grantedt comes to,Lend. 

0).  
MEMBER mEMBLR(3) 

T .5/.— 


