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- \ CENTRAL ARD.iIINISTRATIVE TRIBUNAL
ALL AHABAD BENCH
' 11 .£-43RD
DATED THE 8TH SEFTEMBLR, 1984
| ) MR, JUSTICE S.K, DHAOK, ACTING CHAIRMA!
3 ‘5" fiRe JUSTICE B.C., SAKSENKR, VICE CHAIRMAN
MR, Ko MUTHUKUMAR, MEMBER(A) .
ORIGINAL A FLICATICN ND, 6683 of 1593
B f.S. Siddicui, §/c late tohd, Yusuf,
| Resident of 94/1C, Safed Colony,

i Juhi, Kanpur. seoss MELICA
: BY ADVOCATE SHRI R.K, ASTHAJA:-

0 Vs,
: : 1. Union of India, through Gener&l Manager,
i g' Snmall Arms Factory, Kalpi Road, Kanpur.
t
f 2. Deputy Genersl Manager, Ssall Arms Factory,
i Kalpi Recad, Kanpur,
: 3. Chief Controller of Defence,
{;. Accounts Allahabad. veees RESPOIDENTS
;* BY ADVOCATE SiR1 ASHOK MOHILEY

- e

i ORIGIN AL &PFLICATION NO, 495 of 1993
i Nanhe, $/c Khema, r/o 147/3,

B | Vijai Nagar, Kanpur Nagar cevss MOPLICALT
%; BY ADVOCATE SHRI G,0, MUKHERIEE v

1. Union of Indis through General fManagcr,
Small Arms Fectory, Kalpi Road, Kanpur

o~ 2, Deputy Genirsal Menager, Small Arms
Factory, Kalpi Rcad, Kanpur
3¢ Chief W of Defence
Acco Allahﬂbﬂd ‘e RESFOIDENTS

ORIGINAL APPL ICATIO! NO, 1812 of 1993
Joginder Singh vass SEFLICAIT
BY ADVOCATE SHRI G,D, MUKHERJEE

Vs,

1. The union of India through the Secretary, 1
Ministry of Defence South Block, New Delhi.

2 The ChiEf of the Rir Stﬂffr UE)’U Bhﬂuﬂﬂ,
Air Headquarters, New Delhi,

: 3., The Commanding Officer No.4 B,R,0, Air Force
402 Station, Kanour-8 eesee RESPONDENTS

BY AODVOCATE SHRI S,C, TRIPATHI
""D@EEOR&L)

JUSTICE S,K, DHAON
A Dkvision Bench of this Tribunal comprising of Hon, Justice
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R.K, Varma, the then Vice Chaimman of this TribuJ.! and Hon'ble

Miss Jsha Svn, Administrative lember hss referred the following

questicnj'whethtr the Pharmaziste in tha Urdnance Factory,

Kenpur, petitioner in U,A, Nu. Oud of 1993, fMechanical Dra, htsman

petitioner in U,A, No. 1512 of 1583 apd Civilian PMotor Oriver
Gre1 (Spl) in Swmwll Arms Factory, Kanpur, the petitioner in
, Le& No, 400 of 1593 should bz regarded as 'workman' within
the meanin. of the said expreseion age defined in the Npte
appended to the Rule C,a,R 455(b,. The Bench has been

constituted to answer the reference.

Certain employees of the Civilian and Dz=ferce Szrvices

retired from Service at the &€ of 56 yars, They felt that

X S under the relevant rules they could be retired at -he age of
60 years, They, therefore, preferred & numb:r of 0.,A= in uﬁé%'
Tribsnel, The three petitioners referred te in the refarrino
order were amon;st those who preferred the U,As,

The aforeseaid U,As were heard to.ether by the Divisicn
Bench aforementioned, It eppears that the leesrned [Members
disagreed on the question as to whether the three petitioners

‘1 whose cases have bzsn rererred to the Laraer Bergii fz2l) within

[

the 2ibit of ‘'workmen'! within the meaning of the relevent Ryle,
Rule 453(b) the Civil Ssrvices Regulations may be
extracted,
(s) except as otherwise provided in this article,

every government servant shall retire on the
day he stta ins the ege of 56 yearse
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(b) a 'workman' who is governed by these Regulations

shall be retained in service till the dafﬁ he

'@‘ attains the age of 60 years.

=
m
"

- T e i g e g s

In this cleuse "™ a workman' means @ highly skilled,

CﬂﬁkﬁSFunébﬁﬁf W
skilled, semi-skilled/Artisan employed on a mnnaly
rate of pay in an industrial or & work-charged

establishment",

Indisputably, the petitioners before we are governed by
@ the Civil Services Regqulations, There is no digpute that the

petitioners are employed on @ mo nthly rate of pay., Before the

learned Members of the Tribunal probably it was assumed that
} the petitioners were employed in en industrial establishment,
It is nobody's case that the petitioners were employed in a

'l- work-charged establishment.

| { The n.ormal age of retirement of a government servant is

| fixed at 58 years, A0 exception has been made in clause (b) in
favour of a ‘workman', However, the rule framing Authority has

7 taken good care to clarify as to who should be treated as a
tyorkman'. The Note in substance, is the usual definition clause
in a rule, The expression,'means' as used in the note normally

denotes that its scope and ambit is restrictive and therefore the

meaning given in it is exhesustive. We have considered the Rule as «
whole carsfully and we do not find any contrary intention either in

its subject or in its context, Since we have taken the view that

the note, should be treated as & definition clause, there can be

¢
no difficulty in saying that the note is @8 part and parcel of
1;; Rule dﬁgtb).
a0 . Me are fPortified by the decisions of the Supreme Court in
'-,..ﬁ' < omothey B a-ethoms Gvub“\-'t 2 AN
_, the Caser =~ "l e dstretion Vs, AJit SinghA(1993) QKM/
* . Administ: ' suigarh Administration
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Vs, Mehar Singh and eibtberf(’lggii) Supreme Court Caa*.&s)- 890 wherei|

it is impliedly held that in order to attrect .Ryle 56(b) of the

Fundamentael Rule it is necessary for a 'workman' to prove that
he wes at the relevant time employed either in an industrial or a
>
Reverting to the note, it will be seen that for becoming
a ‘vorkman' one has to establish the follawings

work-charged establishment,

(a) he is either a highly skifled or skilled or semi-skilled
or unskilled Artisan

{b) he is employed on & monthly rate of pay

(c) s uch en employment is either in an industrial or
a work~charged sstablishment. v

For claiming the benefit of Rule 453(b), amongst others, the
petitioners are required to establish that they were at the relwant

time employed in an industrial establishment. We shall, therefors,
examine the case of ech of the pstitioners in this ba:kgru;&!g.

In 0.A., No. 683 of 1993(M,S, Siddiqui Vs, Union of India
and Others ) the material averments are these: the petitioner is a

Pharmacist in the Ordnance Factory, Kanpur, The said factory is &n

establishment of the Govermeant of India, The nature of the work

performed by the petitioner is that of the 'workman' within &he
meaning of the Factories Act and Rule 56(b) of the Fundamentzss,

Rules, (The provisions of Rule 556(b) of the Fyndamental Rule and
Rule 459(b) of the C,S.R are analogous),

In the Counter affidavit filed on behalf of the respondents
the material everments are theses the petitioner is not a *workman'
within the meening of Factories Act and Rule 56(b) of the Fundamental
Rule, The petitioner is a non-industrial group'C' ministerial

employee whose service conditions are ;overned by Indian Ordnarce
Factories group 'C !

& 'D' non-industriel cedre(Recruitment and

g g
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~ \ Condition service) Rules 19689, Rule 56(b) does not apply to tne
' petitioner.
Annexure N of the Counter affidavit is a photostat copy of
the Rule Trdnance end Opdnance Equipment Factories( Recruitment
Q’ and Condition service) Rule 1989, These Tules have been framed in
the purported exerclse of powers under the proviso to Article 309
" . of the Constdtution.
A bare reading of the Rule indicates that in the Ordnance
Factory concemed there is a non-industriel establishment, Further

more we find a classification of ngivilian in Defence gervices
CY non-industrial €roup 'C'-non rinisteriale At sleNoe. 57 the
expression mpharmacist™ ordinary grade is mentioned.
The sedond supplementary affidavit filed on behalf of the
_? respondents is accompanied by a number of annexureS. the of the

T annexures is a photostat copy of the Govt., of India Gezette (Extra
ordinary) dated 647.89. The documente filed by the respondents
really demonstrate that two sets of rules have been framed by the
tnmpatent Authority under Article 308 of the Constitution, One
relates to the industrial posts and the other relates to the non=
jndustrial posts. Therefore, the respondent s have succeeded in
establishing that in the Ordnance Fectory concerned there were and
there are twd distinct establishments namely the industrial

:‘ establishment and the non-industrial astablishmente.

In this O.,A, NO rejoinder affidavit hes been filed. We have

!

% therefore to proceed on the assumption that the averments in the
J

li:u

A%

Counter affidavit and the second supplementary affidavit filed by
the respondents are correct, e have also to gpssume that the

annexures appended are 8180 genuine, Methe material on record ,
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no other finding is possible except that the petitioner has failed to

Estgbliah that at the relevant time he was employed in an industrial

est abli shmente

The learned counsel for the petitioner has vehemently urgﬂdaat
the conditions of service of the employees in &n industrial establishment

an’ the employees in & non=industrial establishment were the sams. He has

given certain examples such as overtime allowancey hours of duty etc.

He has Wehemently contended that since the petitioner had been paid
productivity linked bonus, the conclusion is inevitable that he was
employed in & non-industrial establishment. No such averment, huuaueM&

been made in the O,A so as to give a chance to the respondents to rebut
this allegation,

Reliance is placed by the learned counsel gn#ig case 'S.N. Gos i

and others Vs, Union of India and others(O.A. 232/87) decided on 401191,

we have considered this case with due care and we find that the controversy
raised there was entirely different from the one before us., The leamed
Members were not called upon to censider the question as to uhlathar q

tyorkman' inorder to be entitled to the benefit of Rule 453(b) of the

CsR must amongst others, establish that he was at the relevent time

employed either in an industrial establishment or in a wu‘rk-charged
establishment. Thet was the case where really the principle of 'equal
pay for equal work' was under consideration, In that connection, the
Bench also took into account the fact that the pstitioner before it had
been paid productivity linked bonus. This case is therefore not

apposite.

ghri G,D. Mukherjee next relied upon a decision in the odase of

1B ,N.P, Dwivedl Vs, Union of India and Ors(0,A. NO. 195/92) decided

s . i g e e L s i
g ; - W =

on 29,9.92. This was undoubtedly a case whare Rule 56(b) of the

---P?
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Fundamental Rule wés under consideration. However, it appears

that it was nobody's case thet the 'workmen’ concermned was not

employed either in an industriel establishment or @ work=charged

establishment. The argument therefore centered round the guesticon

whether the tworkman! before the Tribunal u&ﬂ:ﬂﬁuaa an

vartisen' within the meaning of the relevant rules. The Tpibunal

held that he was &n tgrtisan', We are jnformed that a special
1eave petition has been preferred against the said judgement of
this Tribunal and the same has been admitted and the operation
of the judgamant. of the Tribunal has been stayede

a:1erge nimber '“of-cases heve been cited by the legqrned
These cases gpring from the industrial disputes Act.

counsel,

since we are of the opinion that they are not relevant, we are
not citing them 1in this ordere

0.,A. No. 495 of 1993 (Nenhey Vs Union of India and Ors).
This ig a case of Motor priver(civilian), The material averments

in the DA are that the petitioner is @ Civilian Motor driver

( selection grade) in the gnall Arms Fectorye. The nature of the
WwoTK parf’nrmed by him is of a 'workman' as referred to in ruls

s6(b) of the fundamental Rulee

In the counter af fidavit filed on behalf of the respondent s

the material averments are substantially the same as in the searlier

o.A No. 683 of 1993, To the supplementaty counter affidavit

piled a photostat copy of the Ordnance and Ordnance Equipment

Factories Rule of Group'C' & 10' non=-industriel pnata(ncc::uitmant
and conditions of service) Rule 1989 have veen annexed. Thest, ruie

too has been fremed under _rticle 300 of the Constitution. At sl.

no. 10 "Civiiien Motor driver grade-1 (spl)" is mentioned.
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s post as

garlier in column 3 we find g¢he clasgsification of f:iuilim defence

"
service e= ~on=industrial group'C' non ministerial.

< a rejoinder affidavit has been piled by the petitioner. In

himself by merely reiterating the contents of

it he has contented

However, the petitioner has not cared to

papa 4(h) of the G.R.
supplementary counter affidavite.

file a reply to the In view of

we are compelled to record a finding in this

the material on record,

thal

case tooy the petitioner has been unable to establish that he Was

: [
Q at the relemant time gmployed in m,industrial gstablishment.

In ﬂ.a. No. 1812 of 1993, the material averments are thes=s

king as 8 Mechanical Draughtsman . He is a

the petitioner is wor

'wnrkrnan' within the meaning of Fundamental

: working in an industrial o stablishmento

A counter affidavit has been filed on behalf of the respondents,

Therein, the material averments ars thesas the petitioner is not

working in & induatrial,aatablisl'nment. The Commanding officer

is a Defence

" NDo 4 BoRaDy wherein the petitioner is working,

grganisstion and the post held by him is classified as ncsmu-:imr:!us’c.:-.ial_ﬁE 1y

end controlled by the Central Govt e (Rir Haadquartara}. Group 'C!

x ‘D! sindustrial civilian employees are treated as non=industrial

employees and thegr age of retirement is 58 yearsS.

o 5.9.941 we passed tha following orders.

" one of the controversies in this case is whether the

applicant worked as @ Dreughtsman in a non=industrial

gstablishment or not. In the counter affidavit filed on

behalf of the respondents, it-is stated that even in the

Indian Air Force, 8 classification has been made between

the Mindustrial" and mon-industrial™ civiliane. However,

in support of this assertion, no matnrial has been placed

before us for our perusal,

Q‘y ese P9
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for the respondents, we etand over the hearing of :
!

this case for day efter tomorrow soc as to enable

-

the learned counsel for the respondents to produce
1

the relevant recorde List oOn 8,9.,1994 as P.H.E
b

In obedience to our OTdET some materials have been placed

Lol
- ---—.'_,_h.
"'"“T‘!'-I-ﬁl.n.._ bl

[
for our perusal. shall refer to such material, aslraleumt.

The first is a photostat copy of Notification dated 6.241571 .

& Jhereby the civilian Airforce Units (non-industrial) class III

pnsta(aecruitment Rule 1971 fram=d under Article 309 of the

This Hotification indicates

e
A —

Constitution have been enforced.

et f

that in the Indien Rirforce Units thers are non=industrial

| »r
E " posts, Then we have @ photostat copy of a Notification dated

&l 6.3.72 whereby the Indian Airforce (Draughtsman & Tracers)

Recruitment Rule 1971 were enforced. These fules too have

@ bsen framed under Article 309 of the Constitution. A perusal
of the rules clearly demonstrates the Draughteman have been | 4
- B?parately classified therein and they are tr asfniuilim t .
".sterial.: |

in
ams Defence Services class 111 non—gazetted, ©
¥e take judicial notice of the fact that in an industrial

establishment the existence of a non-ministeriel post hardly

arises. A combined reading of the afnm@d tgo documents

§

P 4

-

!

leads us to the inevitable conclusion that the petitioner {

that he wgss»at the relewant tims, employed

gas required to prove
in an industrial establishment. This he has failed to do.
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In sum, we come to the conclusion that none of the

petitionerg have been able to establish or prove the naoasuu)‘)

ingredient that they were, at the relevant time, employed in an

industrial establishment, oQur answer to the refarence is as

follows:

The petitioners in 0,a, No., 683 of 1993, u'.n. No, 1612 of 1933

and O,A, No. 495 of 1993 cannot be regarded as "workmen™ within y
the meaning of Rule 459(b) of the CSR Rules,

In view of our aforementioned answer these petitions do

not survive and, therefore, we dismiss them, Houever, there

shall be no order as to costs, %

A copy of the judgement may be placed on. the files of each

of the O,As,
o / i e T
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( Ko MUTHUKUMAR ) ( B.C. SAKSENA ) ( 5.4 DHAON )
MEMBER (A&) VICE CHAIRMA ACTING CHAIRMAN

Dateds the Alld, Bth Sept: 1994
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0.h, 495/93’ :

U1th

- 0,4, 502 /93

With

0.A, ,619/93

. Mith
0.A. 621/93

Uith

U;ﬁ;'GBB/QSI

| Ulth
.D A, 99/91

U:th |
0,74 855/93

SWlgh- o 8 o
- 0,A, 877/93
With e
- 0,A. 1267/93
CHREGY

"Nanher

=

B n e Utherslﬁrh Sri

L R,K,Asthana"
G.D.Wukherjee

T4
-

Vs o
U O el & Others © Sri

RoA,Tripathi LRSS Y
Vs : '

U.0.1.& Othars  5ri
U S.Bhakuri Sri
3

.U.I.& Uthﬂrs Sri

(2) 2
IN THE CENTRAL ADMINISTAA 1UE TRIAUNAL
_ALLAHABAD ”EJQ__f‘LRHEQEQ_“
List aof Case(s) Fixed fan Fersing 'va Munday tha
2th September 1994.0f.10,30 A.M, Hafors Laree:
TA 559/86 (T p P;Pandeyi O SrSpi S ARay B
(0s 823 /84 ) U SPa e
With U0 oI'e& UthﬁTS . Sri Lal§i-Sinne
TA1762 /87 (T) .P.Panday - Sri Swaraj. Ppeis. |
(UP 309/85) Vs . ™% | i e
U.0.T.& Ot heme e et Lalji Sirfu. ;@,_
0.A. 1328 /91 ‘Miss Sumita Mishra STli-pP-SPanf a
| ' L Vs R, K, Pande; '
Uith U U Il& Dth[‘*l‘f‘ : Sl‘i N .8 ¢:.lll'lrj'
0.A. 541 /92 R.K.Gnyal Sri Maphe Lan
: Ver & ' L & . :
With U4l & Othere- Sri Amit Sthat-
0447, B813/92 Manoj Kumar Sri Suchir Aga-,
Us
- U U,I.& Dthgra'_ Sri Amit Sthalliu;
0.A.1227 /92 Bhaguwan Din SRR SR U ha e
A% % ULOI& Others Sl ‘GiPi Anarual -
0.A, 1302/92 Sobaran Singh . Sri A.K.Sinha
. Vs . ' v ; | N
) B _ U o0 GI & Others - Sri'K.D.PEqdey
.0.A, 492/93 BsP.Srivastavas . Sri R,K,Asthzpa <
] ' Vs ‘ G. D, Mukherjee 2

Rshnk Nchlley

fshok Mohiley

Nand Lal e SrifG.D.Wukherjee
Vs '
U.U I.& Bthers Sri, Ashak fMohiley
Runp Lhand Sti G, D, Mukherjoe
Vs . s
U8 .T,.& Uthﬂrs . Sri_Aghok Mohilny
Dev Dutt .. - Sri G.D,Mukherjee
Vel ¢4 _ e
Ud.I.8 Others Sri Ashok Mohiley -
g - S.C,Tripathi
R.N,Pandey Sri G.D.Mukharjee
s - ; '
ULb.I.& Others Sri Amit Sthalkar
Sallg Ham | © o+ 5rl J.B Sihgh - p
UL Ik Others Sri Amit Sthalkar
NeP.Tivari Sri GeD, Mukhariee
Vs . -
- U0 & Othrrs Sri Ashok Mahiley

J.B .Singh
Ashok Mohiley .
G. D, Mukherjee
Amit Sthalkarp
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