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.clegistration O.A. l'~O. 1799 of 1993

Chandra Shekhar Misra ... .. . ... i\pplicant •

'Jersu s

The Union of
and others

India.. . ... rtespondents •

...
( By Hon. :vlr. S. Das Gupta, ;vlember(!-1.) )

In this Original Application filed under

Section 19 of the Adrninistrative TrHbunals Act, 1985

the relief prayed for is that the order dated 25.11.L993

pd s s e d by the respondent No 0 2 (Annexure - A 7)

transfering the applicant from Customs ;-;orakhpur

to central Jixcise D.iv LsLon , Faizabad be quashed.

Since tne pleadings were complete in this case and

cbunter and rejoinder affidavits exchanged, it was

decided with the consent of the parties, to finally

hear~;J the application and dispose of the same.
t.,

I'he f actual matrix in this case is that the

petitioner was appointed as a Sepoy in Central

Excise, Allahabad on 6.1.1984. subsequently, he

wa s po s tad in the Gus toms at Gorakhpur in .Jecember,

1990 and later to the department of (;us toms (P)

Gorakhpur in :'1ovember,1991. He has since then been

working at Gustorns(P) Circle Gorakhpur until he was

transferred by the impugned order dated 2S.11oL993

(Annexure- H 7) which is under challenqe in this

application.
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This transf er order Came in the wake of c er-t ai,n

complaints lodged against the applicant among

others into vihich certain preliminary investigations

were carried out.

3. The applicant ha s assailed the Lmpuqned order

on several grounds. briefly stated these are the

following;

(i) that the transfer is violative of the
departmental guidelines in this regard;

(ii) that the petitioner has been transferred on
the tesis of a complaint and as such, the
transfer order is penal in nature;

(iii) that no enquiry was held against the petitioner
b2fore transfering him;

(iv) th~t the impu2ned order is violative of
Articles 14 & 16 of the Constitution;

(V) that Class-IV employees ~ould not bec..

transferr ed 0

4. In their counter affidavit, the r espond ent s

have submitted that the entire anti-smuggling operation

across the Indo-Nepal Border, is being looked after

by a separate Preventi .'e Collectorate, nameIjr,

CoLl ectoc at e of ...;ustoms( Indo-Nepal Boarder)

Preventi ve Pat.na , For the state of U.?, wh.ic h also

has a border wi th Nepa.l , there are more than 30

cus t,Jms formations. All these GUS tomsf or rna t ions lie

within 3 groups Locet ,d at Gorakhpur, Luc know and

var ana si each headed by an Assistant Collector.
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The Collectorate of Customs (preventive) ,Indo :Jepal
Border does not save a separate cadre of its own but
draws its staff for anti-smuggling work in uttar
Pradesh from ~entral Excise CoIl.ec torat o , Allahabad.
This is how, the applicant who '~Jasstaff of the
Central Excise Collectorate, .'Ll.ah abed was drawn by the
Collectorate of Customs (Preventive) Indo- Nepal
Border for anti-smuggling work at Gorakhpur.

The respondents have further submitted that
on 7.1U.1993 one R ....;;.Pandey and one Radha Raman

Tripathi, appeared before the Assistant Collector,
Customs Gorakhpur along with one Jhanwar Singh,
a Nepali ~ationa1 and lodged a complaint about
snat ch iriq of J. s, 80,000/- from .Ihanwa r Singh on6.10.1993
by a checking party of the Customs Jepartment. On
preliminary enq~iry, it could be established that
the checking party in question comprised the applicant

..1..1 eamon 9 0 en r s • However, subs>2quently, the complainants
did not turn up and they all submitted written
statements to the effect that they have not made any
complaint. The statenent of Jhanwar Singh was
infact a sworn affidavi t , The respondents submit that
the anti-smugjglingivork on the Indo Nepal Border
being of a very senstive nature, the Government has

provided for a quick turn over of the staff engaged
in this operation and that personnel of high
integrity can only be engaged on such operation.
The eppLi.c ant had to be transferred out since there
was a prima-facie case of his involvement in the

~
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alleged snatching of Rs , 80,OQU/- from a Nepali
National while carrying ou~ checking and thus his
integri ty came under a could. The transfer was also
necessary to facilitate the proper and detailed
enquiry into the allegations.

~ 1'Ie have heard the couns el for both the
11'••

parties and carefully perused the record.
6.

7. 1n the light of the averments made in
the petition and the counter and rejoinder affidavits, ~
I shall now proceed to deal with the various
grounds on which the applicant has Sought to assail
the impugned order of transfer.

8. The first ground listed in para 3 of the
judgment is regarding the violation of guide_lines
in issuing t.he order of transfer , There are rival
contentions of the applicant and the respondents as
to what correct guide-lines are in this regard. The
applicant has relied on the guide-lines issued by
the principal CoLlectorate, Kanpur on 27.3.1992 ,
extract from which has been placed at Annexure-A 12.
In terms of Clause-19 of these guide-lines, normal
tenure in customs (Preventive) Collectorate would be
4 years. On completion of the tenure, the officer
would be reverted to Central Excise Formations and
be eligible for reconsideration for Customs(Preventive)
Collectorate after a cooling off period. The applicant
contends that these gUZlineS are being violated
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by posting him out of the Customs ( reventive)

Collectorate before completion of tenure of 4

years. The respondents on the other hand; have

averred that clear cut instructions for the staffing

the posting Excise Staff pl cced at the disposal of

the atna (Preventive) Gollectorate have been laid

down in a letter dated 20.12.1983 by the iAinistry of

Finance, Government of India. Thog~h a copy of the

said letter has not been annexed to the counter

affidavit, a copy of the same was made available by sri

C.S.Singh, learned counsel for the Respondents

during the course of arguments. This letter stipulates

that the services of officers shall be pleced at the

disposal of the Collectorate of Gustoms(Preventive)

Patn a ordinarily for a period of 5 years but such

officers can be reverted to their parant collectorate

even before the expiry of the period of 5 years. It
furtherJstipulates that no Qfficer in the field/land

cus tom station wi thin the charre shall originarily

be kept in the same post/station for more than 2

years. The respondents claim that these guide-lines

have not been violated in transferring the applicant.

9. ~/hatever be the guide_lines which are

application in this case, there is no doubt that

these g..J':de_lines a~e in the nature of executive

instructions. The question whether the transfer

order can be challenged for violation of such

Executive Instructions, has been set at rest by the

principle case if Shil
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and others V.,. st ate of Bihar and oth(?rs I 1992 see
(L&S).J..27. In this case it was held by the Supreme

Court t'10t even if a transfer order is passed inviola~

-tion of Executive Instructions or order, the co .r t

ordinarilly should not interfere with the order.

The ap~licc:nt has not been able to make out any extra-

ordinary ';Jround 'th. t would warr ant this Tribunal

to interfere with the transfer order merely on the

ground of alleged violation of guide-lines re~ating

to tr an sf er ,

10, This leads me to the consideration of the

plea taken by the applicant that the transfer is penal

in nat ur e. fhis poi nt has been argued for ald

against at cons ider a ble length by .)r •.•.1..-":; .Padia,

learned counsel for the applicant and Sri C.S.Singh,

learned counsel f or the Res oori.Ien t s , Both the counsel

have sought to rely on a number of case laws • I

shall refer to some of those,

11. Amongthe decisions cited by Dr.R.G.Padia,

Learn e.i counsel for the applicant, one is that

of the Supr~ne Court in the case of state of U.P.

and others Vs. Jagdeo Singh ,ALu984 SC,11~5.

In this ca se, the f acts were that the respondent

'das;Jorking as ~tation House Officer at Chandpur

police Station inU.P. The respondent Nas transferred

from ~handpur Police station to Kotwali Police

station as secJnd officer. Tne station of posting was

later changed to Fat ehqar h, He represented t~lat

he 'Nas enti tied to xosted as station House

1



\ \

- 7 -

Officer bi.t the sam2 ,IdS rejected. he was later
transferred as Second Officer to Kan~ur. He filed
a writ pet~tion in the High Court at AllahaLad for
quashing the order transferring him as a second
officer of a police station. The Nrit ~etition
was allowed. _n the appeal filed by the ..itateof

1U .•P ..,/the .'JupremeCourt held that it was because
of the finding of negligence against the respondents
and the entry of mis-conduct thdt he was trans ferr ed
to the fatehgarh police station as a second officer
a~d not as a station house officer. In this manner,
the respondent was deprived of a special emolument~
which was payable to a station house officer. on the
basis of these facts, tile supreme Court held that
the Lransfer was by way of punishment.

12. The preserrt appl icctt~is cl early distingui-
--..

shbble fro~ the case of Jagdeo Singh on facts.
ro tne ..l.nstantcase, there Vias, 'j'etno definitive

,
fi ndings as reje rds his ~nvol vernent in th e alLe 'Jod
incident of snatchlng of money during checking
nor is there any entry regarding misconduct.
~~reover, Lt is not the cese of the a~plicant that
there is any loss of emoluments 1tnvolved in the
transfer. fhe decision of the Supreme Court in
J. gdeo .3ingh's case is, therefore, clearly not
ap?llcable to the present application.

13. The next case cited by the learned counsel
for the ar:>f->licantis that of :.itatevf ~LP .. 'Is• .3h8sh1l1ani

ripatlli,!19!91) 2 UPLBEC, 1303. In this case decided
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by the All.aha bad Hiqh Court, it was stated

in the counter affidavit and in the original

appLi.cat i on that the transfer of the petitioner had

been ~ade on administrative ground and that a

cornp Lei nt .vas r ecei ved against him in which it vvas

allGged that the petitioner had physically assaulted

a sub-ordinate security staff belo~g~to schodul eo

caste. The High Court held that since the transfer

was merely on the basis of a complaint, it cannot be

called a v~lid. basis for transfer. The decision

in this cose also cannot apply to the present

application since in this case, the order of

transfer is not Derely on the basis of a com~laint

but af ter a prelimir.ary en quLry into the compLairrt

whic h showed thst th ere was a pr ima-f ec i.e ca se.

14. I shall now consider the. decisions cited by

Sri ':".::i. Singh, Leorn ed counsel for the Respondents.

One of the decision cited is that of the Full

Bench of the C"i·\.T. New Delhi in tne case of

in this case that having regard to the position an

employee holdS and the influence he commands at

the place of his posting, a proper eBquiry into the

complaint itself may necessitate a transfer instead

of resorting to suspension. This ruling would appear

to be cl arly applicable to the pres2nt case, since
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the respo~dents have specifically averred thdt
the transfer of the applicant is to facilitate
investigation into the complaint against him.

15. Sim::'larly in the case of :\. Llarimuthu VS.

:-lni ,n of Inci.:La_~'"llLanother,-13_90 lli__nTC 305 , it
was held l.. y the Lladras sene h of the Central
Adni.ni str --,tive Ir ibunal that the admi nis tr ation,
having regard to the nature of compldint or
allegation against a government servant, may
come to the conclusion that it is better that he
is removed from.-:J p artLc ular work spot and
transfer may be ordered. In such, circumstances, as
10n:..1as the transfer itself does not visit the
official concerned with adverse or penal
conse4rences, such as reduction in emoluments,
rank or status, any challenge of the t.ransfer order
would not merit consideration. This decision would
also lend support of the cont2ntion of the
r esoonde n t s that the transfer in the present
applic atiun cannot be challenged as be in.j penal
in nature, .in v Lew of the fact that the administration
h as come to ttle concl usi.c n th at it is bett er
th_t the ap~licant be removed from his present
work spot and as the transfer does not visit
the ap~l icant with any adverse or penal consequenc es.

16. In view of what has been discussed above,
and in the li';,htof the various decisions cited by
the respondents, I am of the view that in the
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present case, the transfer cannot be challenged

as being penal in nature, since the applicant has

been transferred in ord er to f dC ili tate enquiry

into complaint against him and this transfer does

not involve any ad verse or penal consequ snc es ,

17. As regards the plea that no enquiry

was held bef or e t.ransfertigghLa, the same is cl ear Ly

not tenalLe on the basis of the averments made both

in the peti tion and in the counter affidavit whic h

would indicate that a preliminary enquiry into the

complaint was actually held.

18. The petitio~er has contendeJ that it has

1 een held by the Supr ern e Cour~ +hrt Class-IV

employees should not ordinarily be transferred

and he has taken this ground araonq others to

as sai Led the .imoujne d order of transfer. The
"'.

ap~lic2nt has not, however, cited the case in which

the supreme Court has given above quoted ruling.

In any case, there cannot be any rule against the

transfer of Class-IV employees Nithout any exception
~v-r~

whatever. There have to be aCC!"lptaor:e in exeqanc.i es
,""

of service and, as the applicant himself has stat2d.>

it is orJinarily that the Class-IV employees

should not be transferred. I'he facts of t.hi s case

make it clear that the transfer uf the applicant

is not ordinary or routin e one but va s warr anted

due to speci al circumstances.
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190 This beings me to the ground taken by

the applicant that the transfer order is violative
of nrticles 14 & 16 of the Constitution. s
already discussed above, I do not find the order
of transfer to be arbitrary or a colourable exercise
of its powers by the concerned authori ty and.•.
as such, the same cannot be considered as violative

of Articles 14 & 16 of the Consti t ut.Lon,

20. In the result, the petition fails, and
the sane is dismissed. In the circumstances
of the case, I do not pass any order as to Costso»:I
Qat 2d: If february,19940

(n.u.)


