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H.K. Khandelwal .. . ... ... Applicant •

Versus

Union of India
and others ... ... ... riespond ents •

•• •

( By Hon , .ar , S. Oas ,:;upta, iv'lember(Aj )

In this Original ApplicatLm filed under

Section 19 of the Administrative Tribunals Act, 1985·

the relief prayed for is that the order dated

25.11.1993 passed by the respondent No, 2 (Aonexur e-Ai a) »

transfering the applicant from Customs Gorakhpur

to I.0.U. rtai-Bareilly be quashed. Slnce the pleadings

were complete in this case and counter and rejoinJer

dffidavits exchanged, it was decided with the consent

of the parties, to finally hear the application

and disposeA of the same.

2 • Lhe f act ua1 matr i x i nth i s ca -> e is t h .t the

petitloner was an Inspector in the Cen~ral txcise

Oivision. He 'iJuS promoted to this post by the order

dated 30.2.1988 (Annexure-A 1) and joined a~

Padrauna ranglJeoria on 10.4.1988. Latter, he was

tr~risferred from ~eoria dnd joined in the Central

excise J:'vision Gorakh,Jur on 1.701988. Subsequently,

the applicant was transf erreu to Customs (~~) Circle

Gorakhpur on 1.7.1991 and has s i nce then b0en wor kLriq

as Inspector in Customs ( ) Circle, jorakhpur until

he ,JdS transf err ed by the impugned order du ted
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25.11.1993 wh i.c h is under challenge in this
application. This transfer order came in the wake
of certain comp lai.n t, lodged against the appLic arrt amon~
ochers into which certain preliminary investigations
.•ere carried out.

3. he appl icant has ass ailed the impugned or::ler
on several grounds. Briefly st at ed these are the
following;

(~) that tne Addi~ional Collector,,~o had issued
tde order of trqnsfer, has no jurisdiction
to do so since the petitioner was appointed
to the post of n spect.o r by the Jeputy
Collector;

(ii) that the transfer is motivated and
malafide;

(ii~ that the trcnsfer is violative of the
depdrtment~l guidelines in this re~ard;

(iv) hat tne petitioner has been transferra:d on
the OdS1S of a complaint and as such, the
transfer or~er is penal in nature;

(v) that no enqJiry was heLl against the petitioner
before transferring him;

(vi) that the impugned order is violative of
Articles 14 & 16 of the Constitution;

4. In their counter affiJavit, tne respondents
have submitted that the entire AAti~&muggling
Operation across the Indo-Nepal BOEder, is being
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looked after by a separate preventive Collectorate

namely, Colloctorate of Cus torns f Indo vNep al, Bo~rder~

Preventive ....Patna, for the state or U.P. whi::;h also, ,
~.~

has a aoprder e-f Nepal, there are more than 30 customs
~. ",

formations. All these custom tormdtions lie within 3

.jroups located at..;orakhpur, Lucknow and Var ana si each

headed Ly an AssLst arrt Collector. ~e lhe Collectorate
"",

of Gustoms(Preventive) , Indo-i'-lepal bO~rder does not ~«-
fCoe.r' <3separate cadre of its own but draws its staff forv
~ti~6mu;Jgling .vo r k in uttar Pradesh from Central excise

CollGctorate, Allahabad. 1his is hOW, the applicant

who vJas staff of the Central excise Colloctorate,

kllaha •...ad Nas ...rawn by the Collect orat e of CdS toms

(Preventive) Lndovrvep aL Bo<6rJer for ~nti--6murJgling

wor k at -::;oraknpur.

s. rhe respondents hdve further subnit~~d that

on 7.1U.19)3, one::. i. andey and one I a.iha .caman
Tripathi, appeared Lefore the Assistant Collector,

CUstOIOSGorakhpur along wi.t h one .Ih anwar S':"ngh,
": lp~

a .\lapali .'ldt ional arid I\. a complaint abou t sn a tching

of ii.s. 80,CIJJ/- from Jhanwar 3ingh on 6.10.1993 by

a checking party". of the Customs .Jepart:nent. Un
C640./U

pr-eLi.mi.nar y enquiry, it ~~ be established that the

checking party in question comprised -'-'cn e applicant

among others. However, s ut.s ecu ently, the cOlnpl<3in~t.
"

did not turn up and they all submitted written

s tat erne rrt s to the effect thdt they have not· made any
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comp Lat n t , I'ne statement of .Jhan.var Singh was
inf act a sworn aff L.lovit , The respondents subrn i t that
the 6l1t~~.dmu-dgling work on the Indo-Nepal Bo ar dar

I..,

being of a very senstive nature, the ,.jQvernmenthas
provided for ~ -.juickturn, otver of the staff
enguJed in tlis operation and that porsonnel of
high inttgrity can only be engdged on such operation.
The applicant had to De transferreJ out since there
was a prima-Facie case of his involvement in the
alleged snatching of Hs. 80,000/- fro~ a Nepali
Nat i orraI while c,.orryingout checking and thus his
inti~ri ty cerne und er a cloud. The transf er was also
necessary to facilitate the proper and detdiled
enquiry into the ~llegations.

f ~ have heard the counsel for both the
\,.
, .

parties and carefully perused the record.
6.

7. In the light of the averments made in
the p etLt Lon er and the counter and rejoinder

~-kJ.affid .vi,ts, I shc Ll now proceed to A. Ji th the
various grounds on which the applicant has sought
to assail the impugned order of transfer.

8. The first ground listed in para 3 of the
judgment is regarding lack of jurisdiction on the
part of the officer who has issueu the transfer
order. It has been cLjrLf Led by the respondents
that the Additional Collector ( P & ~)Central

4,
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Excise, AlI ah.Lad is duly empowered to transfer

the petit ioner • ./l:>reover, during the course of

argument, t:le learned counsel for the respondents

ai so ment ion ed that on account of cadre re-structurinlj,

the post which W' s earlier heId by the Oet)uty Collector

has since been upgraded to that of dditional Collector.

The contention of the applicant that tIle Additional

Collector has no jur i s.oict i on for Lssui.nq the t.r ans f cr

ord er does no1: a,JlJear to have much forc e.

9. , s regarcis the plea of the applicant that t e order

was malafide, the only ground he has imputed in the

application is that he had submitted a representation

against so l1e of his colleagues in the depar trne nt; and

had also filed a i.I.ri. against them. Thus fact does

not constitute a firm foundation for any presumption of

mal af Lde , ,larticularly, in view of the fact that such

complaints are not stated to have been made against

the authori ties 'Nho have issued the order of trGnsfer.
\

-h. plea also does not have much force.~.,
s regards the all8ged violation of

guide-lines in issuing the order of transfer, there

are rival contentions of the applicant and

the respondents asto what correct guide-lines

are in this ~egard. [he applicant has relied on the

g'e-:ide-lines issued by the Principal Collectorate,

Kcin..;uron 27.3.1992, extract from which has been

placed at 'nnexure-A 12, In ter~s of Clause- 19
of these 9~1ide-lines, normal tenure in customs
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(Preventive) Collectorate would be 4 years. On
completion of the tenure, the officer would be reverted
to Central Excise forma tions and :be.eligibI8 for
reconsideration for Customs (preventive) Colledtorate

~aiter~cooling.aJJ period. The applicant contends
L.,

that tb~~g guide-lines ~cebeing vi81at'd~ by ppsting
h!11\out of the Customs (Preventive)Collectorate

before completion of tenure of 4 years. The respondents
on the other hand, have averr ed that tfi.ecLe.sr curt
instructions for the staffing and posting of Excise
Staff placed at the disposal of the Patna (Preventive)
Collectorate have been laid down in a letter dated

';';'

20.12.1983 by the iv1inistryof Finance, Government
of India. though a copy of the said letter has
not been annexed to the counter affidavit, ~ copy
of the same was made available by Sri C.S. Singh,
learned counsel fJr the respondents during the course
of arguments. This letter stipulates that the services
of officers shall be placed at the disposal of the
Collectorate of Customs(Preventive) Patna ordinarily
for a period of S years but such off icers can be

"reverted to their parent Collector ate even before
the expiry of the period of 5 years. It further
stipulates that no officer in the field/land
custom station within the charge shall ordinarily
be kept in the same post/station for more than 2

years. The respondents claim that thi..s(.guide-lines

Contd •.•7p/-
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Io.,,~

hav!~ been violated in transferring the applicant.
~, ,..

11 0 t~hatev2rbe the guide-lines .hich are
applicable in this case, there is no doubt that
these guide-lines are in the nature of Executive
instructions. The question whether the transfer
order Cdn be challenged for violation of such
Executive Instructions, has been set at rest by the fofi4.:';~

enu~tiated in the case ~f Shilpi B~~.(Mrs)~J2
others Vs. State of Bihar and others, 1992SCC(L&S),1?7
Irl this case it was held 'oj the Supreme Court tLat
~ven if a transfer order is passed inviolation of
Executive Instructions of order, the court ordinarilly

'".
should not interfere with the order. The appliccnt
has not been aole to make out any extra-ordinary
ground that would warrant this Tribunal to interfere
with the transfer order merely on the ground of
alleged violation of guide-lines relatin] to transf~r.

10.;. 'it,fii
.12 • This Ieads mejl.consideration of the plea
taken by the applicant that the transfer is penal in
nature. This point has been argued for and
against atconsiderable length by Dr. R ..G..Padia,

-,

learned counsel for the applicant and S:ri$..C.$.Singh...
learned counsel for the Respondents. Both the counsel
have sought to rely on a number of case laws • I shall
refer to some of those.
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13.. Amcnq the decisions cited by Dr. R.•G .• Padia,
learned counsel for the applicant, one is that
of the Supreme Court in the _s.~e S~9LJ).oP .•

1984 SC, 1115 •

In this case, the facts were that the respondent
was working as Station House Officer at Chal11ldpur
Police Station in U.oP..The respondent was transf erred
from Chand~ur police station to Kotwali police
station as second officer. The station of posting was
latter changed to Fatehgarh. He represented that
he was entitled to be posted as Station House
Officer but the same livasrejected. He was latter
transferred as second Officer to Kanpur. He filed
a wri t petition in the High court at Allahabad for
quashing the order transferring him as a second
officer of a police station. The writ petition
was allowed • In the appeal filed by the State of

k.~
U.oP., th..e.::supr.emec1Q;ou];'f.heldthat it was a c'tOse
of the finding of negligence against the respondents
~
e-f the entry of mis-conduct that he was transferred•...
to the Fatehgarh Police Station as a second offic er
and not as a Station House Officer. In this manner,
the respondent was deprived of a special emoluments
which was payable to a station house officer. On the
basis of these facts, the Supreme Court held that
the trans f er was by way of punishment.

14. The present application is clearly distingui-
-shable from the case of Jagdeo Singh on facts..:
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In the instant case, there has, yet no definitive
findings as regards his envolvement in the alleged
incident of snatching of money during chedking
nor gns there any entry regarding misconduct.
Moreover , it is not the case of th e applicant that
there is any loss of emoluments envolved in the
transfer • The decision of the Supreme Court in
Jagdeo singh's case is, therefore, clearly not
applicable to the present applicationo

1~. The next case cited by the Ie arned counsel
for the applicant is that of state of D.P. Vs.
Sh~sn~ani Tripathi,(1991}2UPLBEC 1303. In this
case decided by the Allahabad High Court, it was
stated in the counter affidavit and in the original
appIication that th e transf er of the petitioner had
been made on administrative ground and that a complaint
was received against him in which it was alleged
that the petitioner had physically assaulted a
sub-ordinate security staff belong ing to Schedu Led

Caste • The High Court held that since the transfer
was merely on the basis of a complaint, it cannot be
called a valid basis for transfer. The decision
in this case also cannot apply to the present
application since in this case, the order of
transfer is not merely on the basis of a complaint
but after a preliminary enquiry into the complaint
which showed that there was a prima-facie case.

~'I-I.I
.1.:6.. I. sbaLl now ~ the decisions cited by sri
c . .s. Singh, learned c50unsel for the despondents.

W"P Contd •••lOP/-
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One of the decision cited is that of the Full
Bench of the C.A .•T. New Delhi in the case of
Kamlesh Trivedi Vs. Indian Council of Agricultural
Research and another, (1988) 3 ATC 352~ rt was held
in this case that wh~;m an order of trans-fer is that

If.:. t.-... ,
•....

having regard to the position an employee holds and
the influence he commands at the place of his posting,
a proper enquiry into the complaint itself may
necessitate a transfer instead of resorting to
suspension. This ruling would appear to be clearly,:

'ji

applicable to the present cese"..l5irc e the respond ents
have specifically averred that the, transfer of the
applicant is to facilitate investigation into
the complaint against him.

17. Similarly in the case of a..Marimuthu Vs. Union
of India and another,(1990} 12 ATC 305, it was held
by the Madras Bench of the Central Administrative
Tribunal that the administration, having regard to
to the nature of complaint or allegation against
a government servant, may come to the conclusion
that it is better that he is removed from a particular
work spot and transfer may be ordered. In such
circumstances, as l!:;t as the transfer itself does not

"-visit the official concerned with adverse or penal
consequences, such as reduction in emoluments, rank
or status, any challenge of the transfer order would

j?p,
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not merit consideration. This decision would
also lend support to the contention of the
respondents that the transfer in the present
applicdtion cannot be challenged as being penal
in nature, to view of the fact that the administra-
-tion has come to the conclusion that it is better
that the applicant be removed from his present

~
work spot and as ~, transfer does not visit./...

the applicant

lS. In

wi t.h ana adverse or penal consequences.
"'{. 11

view~what has been discussed above .
and in the light of the various decisions cited by ~
the respondents, I am of the view that in the
present Cdse, the transfer cannot be challen~ed as
being penal in nature, ,.8ince the applicant has
been transferred in order to facilitate enquiry
into complaint against him and this transfer does
not involve any adverse or penal consequences.

19. As reg3rds the plea that no enquiry
was held before transfering him, the same is clearly.not tenable on the basis of the averments made both
in the petition and in the counter affidavit which
would indicate that a preliminary enquiry into the
como laLnt was acqu aLLy held.

20. This brings me to the ground taken by
the applicant thdt the transfer order is violative
of Ar t.LcLes 14 & 16 of the Gonsti tution. As
aready discussed above, I do not find the order
of transfer to be arlbitrarywe;

,

0..

orAcolourable exercise
,.
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of its power's by the cone erned authori t1QS and
as such, the same cannot be considered as
violative of Articles 14 & 16 of the Constitution.

21 • In the result the petition fails, and
the same is df.s.a i.s sedc Ln the circumstances of
the case, I do not pass any order

J
a~ costs.

Me~~)l

Dated 1I february,1994.
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