CENTRAL ADMINISTRAT WE TRIRUMAL, ALIMABAD BEMNCH,
Allzhabad. ~

Ih |
Dated : Allahabad this the..f..day of Noy ¢2hc1 995 .

CORAM : - Hon'ble Mr. T. L; Verma, Member=-J

Original Application No, 1729 of 1693,

V. N. Pandey,
® Guard Special(Retired),
Northern Railway, Allahabad Divis ion, S
R/o0. 129/40/B=1 c/o, Sri Nawal Mishra,
Chakia, Allahabadi..ececceees Applicant,

Versus

1, Union of India
through General Manager,
Northern Railway, Baroda House,

New Delhi, ‘
o 2., Senior Divis jonal Accounts Officer,
Northern Railway,

Allahabad,

3, Senior Dijvisional Personnel Off icer,
Northern Railway,
Allahabad.

4, Divisional Ra ilway Mananer,
Northern Railway, s
Allanabad. 1

eseess® .Respondeﬂhs'.

8 2 b E &

- ——

o (By t’bn. Mr. Tq L. VQI‘M, J."‘r.)

The . app licant . vas initially appo inted as
Guard Grade 'C', Tn due course he was promoted as Guard
Grade 'A', In the sca le of Rs, 425=6CC,te was, thereafte

.. ..contd, page 2 [ame
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oromoted as Chief Yard Master in the Scale of pay
R, 700=-90C. As he failed to clear the promot ion course No,

16, he vas reverted to the post of Guard Grade ‘At and W
his pay was fixed at s, 515/= which was subse quent ly xx
raised to ks, 6CC/—; After the recommendation of the
M. IVth payCommission was jmple mented, the pay of the
applicant was fixed at Bs, 215Q/— in the replacegenp
scale of Bs, 1350-2200/-, re comme nded for Guerd Grade
'At, He was pfomoted as Guard Grade Spec ial in the p3y
scale of B, 140(5—2600/- and his pay in that scale was
fixed at B, 25407—. He cont inued to draw pay at that

rate till he ret ired from service on 31,3,1902,

2, It is stated that after ret irement of the appli=-
i : cant, the respondents issued Service Cert if icate
cum Identity Card showing B, 2250/~ as last pay
drawn by the applicant, The respondents, on being
contacted, informed the.applicant that his pay
was erroneously fixed at B, 600/« on beinq reverted
to the post of Guard Grade 'A' in place of &.§L5/-
with effect from 3,9.1984 and at Bk, 2150/= in the
repl cement scale Bs, 1330-22CC and at B, 2540/= in
Guard Special Grade B, 1400=2600/=, The error has

bean corrected by correctly fixing his pay.

$. 3. The action of the respondents in unilatorily
“Iﬁ reducing his pay and recover the alleged over payment
: according to the applicant, vis arhitrary end ac@inst
the principle of natural justice. He therefore,
challenged the same by filing O.A .No, 096/92, The
said O.A, was disposed of by Uilinpsiwwshkie order
dated 22.3.1993, directing the respondents to d ispose
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of the representation filed by the applicart v ithin
a period of three months by speaking and reasoned orde:

taking smto consideration all the pleas factual and
raised by the applicant.
legal,. The respondents were also directed to give’

hearing to the app licant, The operat ive port ion of the

order passed in the said O.A, reads as follows =

"Accordingly, the respondents are directed to
decide thds matter within a period of three
months associating the applicant with the
matter in accordance with law in the light of
observat ions made above, The applicant shall
approach Senior Personnal Off icer, Railway
Administration within a period of three weels
from today and who shall fix a date tvo wee ks
thereafter and after hearing the applicant pa
a speaking order taking into considerat ion al

', the pleas and the leqal and factual position
and without trying to save the skin of offic
and off iders against whom no act ion was take
in cadse error was on their pert. As they ha
indicated earlier soO far as the position of
the railvay quarter is different that the
re spondents in accordance with law the applicant
cannot be benefited to the cost of Railvay
Administration for a part iculér perefit, he can
not be deprived of the benefit of the cther
side also."

4, The respondents have decided the
\7»;5 reprasentation of the applicamt by order dated
4
\ 26.7.1993, By this order the pay of the spplicant

has been stepred up at par with his junior Sri
§.C. Mishra with effect from 1,6,1981 , The pere f it
arising out of stepping up of P2y has been worked
at ks, 7,142,.9 for the period from 1,6,1981 to
31.6.1982, Additionai pbonus at enhanced rate
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has also been sanct ioned for the year 1987-88 and 19R2=39,

St

The said amount however, has been @ tered to be adjusted
against the dues recoverable from him on account of

over payment made to him,

- Thds application hads peen filed for quashing

order dated 29.7:1993 and for jesuing a direction to

+the respondents not to reduce the pay of the applicant
grom B, 2540 to b, 2900 per month and O make payment
af ontire arrears of gratuity and other retiral berefits

dncluding pension otc. calculated treat ing his pay

s, 2540/-

6. The responderts have cortested the claim of

 the applicant,in‘ter-alia,on the ground that this applica=

tion application is barred by piinciple of re-judicata
and that the pay of the applicant was fixed at B, 600 /=

in place of B, 515/= with effect from 3,6,1984 and 31
Rs . 2180/= in the replacement ccale in place of Rs.1850/=
This led to further mistake in fixing his pay, ©on hd‘g
promotion as Guard Grade special, 1400=2600/-., This i
mistake, it 1ig stated, has subsecuently been rect ifiied
and the pay of the applicant has riohtly been reduced

to B, 2250/=

T 1- have heard the ljearned counse 1s

for the parties and perused the record. So far as the
contention of the respondents that this app licat ior;t
ig barred by res-judicate 1is concerned, *1 fi,nd noi
merit in this argument . Althouah 0.A N0, 9% of l99$
was filed for similar reliefs but, the issue ra2ise

o R SRR T
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by the applicant was not adjudicated in the s2id 02,
The mattermias been left to the respondents to determine
on the basis of pleas legal and factu2l raised by the

applicant in his representétion.

g, This application has been fikd against the
order passed by the respondents on the representatiod
of the applicant persuvant to the direction given in the
said O.A. According to the applicant, the respondents

. have committed error in fixing his pay.

9. In view of the foregoina conclusion the |
|
|

next cuestion that arises for consideration is vhether

the pay of the applicant on reversion to the post
of Cuard Grade 'A' was wrongly fixed at R,6CC/-
in place of R, 515/-, The averment made in the

@pplication, rejoinder afrlication as also counter- 1

affidavit filed on behalf of the respondente are

vague in=asmuch as they donot disclose 3s to what was

the pay of the applicant @A Guard Grade 'A' at the fime
he was promoted as Chief Yard Master in the pay scale
of R, 700-90C/-. In absence of the aforesaid informetion
jt is not possible to determine as to whether the pay
of the applicant should have been fixed at k, 515 /=
or R, 600/= on his revertion to the pott of Guard Grade
\F7\ 'A', Tt is, however, admitted that the replacement scale
‘ of ‘Guard Grade 'A' as recommended fikd by pay
Commission was Bs, 1350=2200/-, The Railvay Berd hes
jesued instructions regarding principle for fixation |
of pay in the replacement scadles. In absence of re levant
information the corraectness or otherwise of the fixation

of pay as done by the respondents on detection of
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administrative error cannot be determined,

10, Tt was next argued that the applicant
should have been given benefit of stepping up of pay
at par with the pay of Sri K.G.Srivastava who vas
immediate junior to tﬁe app licant, Parity given to
him on par with Sri $.C.Mighra, it was submittgd,
was not justified as Sri Mishra is an appoin'te; of
year 1961, In para 2 and 3 of the Counter-Affidavit
f£ik d by the respondents it has peen stated that the
app licant was irregular in sarvice as @ resulkt he earn
late increment ‘therefore;, ' - vas getting less pay

than his juniors and as such he cannot claim parity

ed

with Sri K.G.Srivastava. In the rejoinder=2ff idavit,
the applicant has not effectively denied the aforesa id

aferment of the respondents, Tt has rather been

stated that "“Even ag_s_gr_a_igg_for t!_u_g sake gf arc.umen*g_

without admitting that the metitioner earned late

increment because Of his irregular service then also
his pay should have been stepped up in terms of para
1313 of the Indian Railway Establishment Code, 1987,
The instructions for stepping up of pay on par with te
the junior have been jssued to remove the anomoly c3us

by junior drawing higher pay as a result of junior

of ficiating in higher post without giving such

opportunity to the s=nior and sanctioning advance 1

inecremnt to the junior or for sdme allied reasons, |
These provisions, however, do not apply to a case
where senior draws less pay than his junior as a xmntt
result of disciplinary proceeding and /or shifting o
date o increment on account of the senior remdling

on Extra ordiﬁary leave for long spells. The averment

ed




g g
»
O

-t
made in the application do nat disclose that the applie:
nt vas drawing le ss pay as compared to Sri Srivastava
not because of shifting of date of increment on accoun
of irreqular service but, because of error on the part
of the respondents, For want of relevant crucial
information in that regard, we are nd in 2 posit ion
to hold that the applicant was entitled to steoping
up of his pay on par with Sri K.3.Srivastava and not
Shri Mishra as has been done by the respondents, We,

therefore, find merit in this arqument also,

11, It was next argued that even if it be assumed that
the pay.of the applicant was wrongly fixed, the same
canncat be reduced after retirament of the applicant,
In support of this aragument, reliance has bean placed
on the decision of Calcutta Bench of the Central
Adminictrative Tribunal in Neel Kant Shah Vs.
Union of India, peported in 1987 s,L.J.(3) page
306, In the said case the applicant, who was gtate

Goverrment employee,was working as Stenograpvher in
+he 5.5.B. Organisat ion on deputation, He gave his
option.for fixation of his pay in the Central

Governmht pay scale, His pay, accordingly was f ixed,
JA ; In 1970, State Government revised pay scales of its

emp loyees , After revision of the State Governmnt 's

Pay Scales, pay of the applicant, in the Central

Government, scale , was 2gain fixed taking into

00.000...08/---
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accourt the revised basic P2y scale of the applicant
in the revised sc@ le of the State Government, The
scale of Central Governmert emp loyees were revised in
N . 1973. The applicamt was given benefit of this revision
also. When the Governm nt d‘etected the mistake
in fixing the p3y of the app licant, order for recovery
of the over payment was passed. Calcutta Bench of the

Central Administrative Tyibunal quashed the said o der

on the ground that the applicant was not responsible

for wrong fixation and also on the ground gpak of deldy
apparent on the part of the departmert in passing
racovery order. In the case at hand also the respondents
are themsalves +o be blamed {fot wrong fixation o the
pay of the applicamt on his reversion to Guard Grade

A ' apd, thereafter, in the repk cement scale of

R, 1350/= toO 9200/~ and in scd le Rs, 1400=260C on hi

promotion 8s Guard Grade Specid 1. The respondents,
have thaken more than 8 years in detact ing their mistake

regarding wrong fixation of pay. 1t has resuftzd in
over payment of B. 30,000 /-, Even onx re-f ixation
of his pay after stepping uf of the same w.e.f.l‘.é'.al,
o /\ +he applicant is requiﬁd to pay back huge amount from
i gke his DERG, At the time he was given renefit &f
f£ixation of pay, sbyiously he was not aware of the
fact he will have to return amount drawn and spent
deduction of such huge amount after retirement.,in our
opinion will cause imme nce hardship toO the applic: nt.
That beino s0, and having regard of the fact that the
applicant ig not responsible for wrond fixation ©
pay than, app licantin jeserved to be abgolved frof
1iability of payina pack, So far 3s payment of refifire-
ment benefit is concerned, he will be ent it led .
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the same working on the basis of pay he should
nave been drawing at the time of his ret irement,
' had the respondent not committed error in fixing

his @Y.

125 Admittedly the applicant was not given any
opportunity to chow cause as to vhy his pay be nat
reduced from fRs, 2540/= to B, 2950/=, The decision
nas bheen taken unilatorily'without affordina any
opportunity to the applicant as to why his pay shoy
not be reduced, The ace old principle that administ
t ive orders having civil conseguences chould abide
the princ ipte of ﬁatural just ice, in this case, apFp
rs not to have been complied with while reducing
the pay of the applicant, Ve have already not iced
above that the applicant was allowed the benefit d
drawing pay at hiaher rate for over seven years.

was only after his ret irement, his pay has been

reduced from fs, 2540/~ to . 2950/~ that too with
givina anybppor'tunity to him, This order, therefiore,

cannot be upheld,

13. In view of the above, this applicat ion
i¢ allowed and the order reducing the pay of the
app licant from s, 2540/~ to B, 2250/=

and ordering recovery of the alleged over=
payment is hereby quashed, The respondents are
directed not to ajjust the alleged amount of
over payment against De at h=Cum=Ret ipement Gratuity,

admissible to the applicanty, It will, however, be

open to the responde nts to pass fresh orders so far
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as the cuestion of re-fixing the pay of the applic
is 'concerned, after giving him to show cause again
propbsed reduct ion and re=fix his terminal benefit
including pension on the basis of pay so fixed, It
is, however, made cdear that the respondents shall
not recover alleaed amodnt of over-payment made to

the applicant, There will be no order as to costs

Member-(J)
vkp /=




