
CENTRAL PDMINISTR- ATIVE TRIBUNAL 

ALLAHABALi BENCH 

Original Application No. 1709 of 1993 

ALLahakEed this the 	 day of 1995 

Hon'ble Ur. R.K. Saxena, Member ( J 

Virendra Kumar, A/e 51 years, S/o Shri Badri 
Prasad, Rio 288, Sheo Katra, Harjinder Nagar, 
Kanpur, presently posted as Painter Highly 
Skilled Rade-I, C.P. Bay, No. Hanger 29 Equipment 
D.epo-4, Air Force Station, Chakeri, Kanpur. 

APPLI CANT. 

By Advocate Shri N.K. Nair 
Shri M.K. Upadhyaya 

Versus 

1. Union of India, through the Secretary, Ministry 
of tiefence, Go, ailment of India, New Delhi. 

2. Air Officer Commanding-in-chief, Head Luarters, 
Maintenance Command, Nagpur. 

3. Officer Commanding, 29 Equiptent Depot, Air 
Force Station, Chakeri ,Kanpur. 

RESPONL ENTS. 

By Advocate Shri N.B. Singh 

ORL, ER 

By Hon'ble Ler. R.K. Saxena, Member ( I ) 

In this third round of litigation, 

the applicant has approached the Tribunal challenging 

the order (Annexure A-1) by which the arrears of the 

salary on his being promoted were refused. 
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2. 	 The brief facts of the case are tha t 

the applicant joined employment under the respondents 

as Painter on 18.12.1961. He was made quasi,perma-

nent and subsequently confirmed vide order dated 

31.12.1986. Other per sons who were juniorsto the 

applicantoere given promotion and their seniority 

was fixed o'er aid above the applicant. Therefore, 

he challenged the seniority and nom-promotion of 

himself by filing 0.iA. No.239 of 1987, which was 

decided by this Bench on 18.12.1991. The directions 

were given to the respondents to correct the 

seniority list and place the applicant above the 

persons who were junior to him in the seniority 

list of Skilled Painter. The directions were 

further given that the applicant should not be 

deprived of the benefit of the seniority and he 

also be given promotion with retrospective effect. 

The respondents moved iteview Application which was 

rejected on 06.7.1992. It appears that the compliance 

was not made and,therefore, the applicant 

had moved Contempt Application whi ch was  di spo sed 

of on 28.4.1993. The main contention of the applic-

ant in the Contempt case was that his salary instead 

of being increased by getting promotion, was decre-

ased. The Tribunal while disposing of the Contempt 

Application directed the respondents to cor:sider 
L 

his claim for increaseA salary and payment of arrears 

within a period of 2 months from the date of 

communication of the order. They were further 
,-, 

\I  
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directed to consider the representation of 

the applicant made in that behalf. The 

Contempt Application was consigned and notices 

were di s char ged. 

3. 	
It appears that the arrears of the 

pay were not given to the applicant and, therefore, 

this third round of litigation ,was started. The 

contention of the applicant is that on promotion 

to the post of Painter H.S.II and thereafter in 

H.S.I w.e.f. 15.10.1984 and 15.10.1985 respectively 

shod have been fixed in higher grade. The 

respondent had issued orders Annexure A.13 and 

5}Cl"r4 " 
A-15f_1  the pay which was fixed at is.362/- in the 

grade of Rs.330-480 for the post of H.S. Grade II 

and Rs.392/i in the grade (
of Rs.380-S60/- for the 

post of H.S. grade I,
was subsequently reduced 

to Rs.354/- and Rs.380/- respectively by 

Annexure A-4. The said reduction in pay con-

tinued when the new scales were introduced. 

according  to the applicant his pay should have 

been equivalent to the pay of Shri P.L. Srivastava 

who was junior to him as Painter and also continued.' 

junior to bin in H.S. Grade II and H.S. Grade I by 

Judgment of this Tribunal. 	He is, therefore, 

demailding correct fixation of pay and arrears of 

the pay on promotion. 

4. 	
The respondents contended 

of the applicant was correctly fixed. 

that the pay 

The matter 
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was referred to the Liepartment of Personnel and 

Training, Public Grievances which opined that this 

applicant was not entitled to arrears because the 

Tribunal had given no such directions. It is also 

contended that notional promotion was given to 

him and thus, he cannot claim arrears of pay 

w.e.f. 15,0.1984 of H.S. Grade II and 15.40.85 

of H.S. aade I. He was allowed to be given the 

higher salary from the date when he actually 

assumed the work of higher post. It is also 

contended that since the applicant had not 

actually worked on that post from t he date as 

put up in the claim, therefore, he cannot gat 

the salary on the principle of 'No dark No Pay; 

The contention of the respondents is also that 

the appli cation be di 5ni ssed. 

5. I have heard the learned counsel for 

the parties and perused the record. 

6. Before dealing with the present dispute, 

it would be proper and necessary to go through 

the Judgment in O.A. 239/87 in which the seniority 

and the promotion was claimed by the applicant. 

Se succeeded in the O.A. and the respondents were 

directed to correct the seniority in the list with-

in a period of 3 months. It was further directed 

that the applicant should not be deprived of the 

benefit of the seniority and giving him promotion 

with retrospective effect.iecause the compliance 
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was not done 'P applicant haei also moved 

Contempt Application and in 'Disposal thereof, 

the Tribunal had reiterated the view taken by 4-g` 
et, 

t-49e—Ir-irJa44a1 in the original case that the app-

licant was also entitled to the increased salary. 

The operative portion of the order in Contempt 

Application is as follows; 

"Accordingly, the respondents are directed to 

consider the claim of the applicant after his 

promotion for his increased salary and arrears 

within a period of 2 months from the date of 

communication of this order and they will also 

consider the representation of the a ppli cant 

made in this behalf. with the above direction, 

the Contempt Application is consigned. Notices 

are di s char ged. " 

It is clear that the i4a-ti-Ea.a4.1.e.n of the 

Tribunal was , that the applicant on his being 

promoted shall get increased salary and arrears. 

aespite this observation, the learned counsel for 

the respondents came with the plea that neither 

there was any observation of giving increased 

salary of the Tribunal nor was the applicant 
R-L0-444-.3"ori 

entitled for the same. It is el-se clear that 

seniority of the applicant was restored. It 

means that he was placed over and above Shri P.L. -

Srivastava. It is also clear that the promotion 

to the post of H.S. Liracie II and H.S. Grade I 

was also given by the respondents. The connotation 

of the promotion carries higher salary also. Their 

Lordships of supreme Court in Tarsem Singh and 

another Vs. State of Punjab and Others 1994(4) 

S.L.E. 577' had 	served while elaborating 
pg.  o/ - 
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the concept of promotion. Their Lordships said 

that promotion as understood under the service 

law jurisprudence mean' advancement in rank, grade 

or both. Promotion is always a step towards ad-

vancement to a higher position, grade or honour. 

In view of this observation of their Lordships of 

Supreme Curt, the respondents cannot be allowed 

to take shelter that no doubt, promotion was made 

on the directions of the Tribunal with retrospective 

effect but, the salary could not be given from that 

date. The applicant himself was not at fault for 

not being promoted. It v'J as in-/action of the 

respondents themselves and for that he cannot 

be allowed to suffer for no rhymi2or reason. 

The result, therefore, is that the respondents 

will have to maker‘  arrears of salary for the post 

of H.S. Grade II w.e.f. 15.10.1984 and of H.S. 

Grade I w.e.f. 15.10.1985. 

7. 	 It appears from the pleadings of the 

parties that the salary of the applicant was fixed 

erroneously vide Annexure A-13 and was corrected 

vide Annexure A-14. It is well settled law that 

even if, pay is fixed erroneously to a higher amount, 

it can be reduced but in such a situation the agg-

rieved employee should be given an opportunity of 

being heard. The said step has not been adopted 

by the respondents while issuing order Annexure A-14. 
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8. 	 The respondents are, therefore, directed 

to hear the applicant about fixation of salary • 

from the period 15.10.1.984 and after it is fixed, 

the increased salary shall be paid w.e.f. 15.10.198Q. 

The 0.A. is disposed of accordingly. No order as 

 

to co sts. 

A 

 

Member ( J ) 


