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CENTRAL ADMINI STRATI VE TRIBUNAL 

ALLAHABAD BEN a; I 

ALIAHASAD. 

Reserved 

Original Application No . 232 of 1993 . 

s.c .. Gulati 

Vs . 

Union of India & 
Others . 

CORAM 

• • • • • • • • • • • • • • • • • • • • • • Petitioner 

• • • • • • • • • • • • • • • • • • • • • • Respondents 

HON 1 BLE MR. JUSTICE R. K. VARMA, VI CE Cl-IAIW1AN. 

(By Hon . Mr . Justice R. K. Var ma , V. C.) 

By th i s ~tition filed Under Section 19 of the 

Adminis trative Tribuna l 1 s Act 1985, the peti tioner has 

sought the q uashing of the order dated 2- 2- 93 (Anne xure A- 1 

to the peti tion) w~ereby the petiti oner has been transferred 

from S.I.S .l., Allahaoad to R. T. C., Madr as . 

2. Tr.e facts giv ing rise to tDis petition, b riefly 

stated, a r e a s follows: • 

The petitione r was posted as Deputy Dire ctor 

(Mechanical) in s . I . S .I., Naini , Al l ahabad, where he was 

given the charge of the In stit ute oM 1- 6- 1991 . He was 

transferred vide order dat ed 2- 2- 93 passed by the 
I 

f-!"V 
Devel opment Commi ssi oner , ~-~ S .I., New Del~i , (vide 

Annexure A- 1 to the petiti on) from S . I . S .I., Allahabad, 

to R. T. C., ~adras . The order wa s i ssued under the 

signature of the Deputy Director Adrninistra tion , Ne\v Del hi . 

It has been stated i n the order that the transfer/posting 

has been ordered i n publ ic interest • 
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3. The petitioner has challenged the aforasaid order of 

transfer on the ground that the transfer has been ordered 

malafide and as a punitive measure, in colourable exercise 

of power. The contention of ti:e petitioner is that the 

responden~s have made departure from the Guidelines/norms 

adopted for posting/transfer of S.I.D.O. Officers i ssued 

by Government of India, Ministry of Industry, Office of the 

Development Commissioner, small Scale Industries, New 

Delr.i, dated 8-12-1991 (Annexure A-4 to the petition) not 

on account of any public interest but because of the 

background of the facts happening in a sequence which 

caused prejudice against the petitioner in the minds of 
~ -

the respondents and as such , the i mpugne:i order of transfer 

was issued in colourable exercise of power . These facts 

are narrated in the petition as well as in the misc . 

application No.522/93 for amendment and are as follows :-

(1) One Aj ai Kumar , who claimed to b e related 

to a !-:e mber of Parliament was working in 

the office of the petitioner and he had 

been administered warning in February, 1991 . 

He made a complaint against the behaviour 

of the petitioner in July, 1991. In April 

1992 there was a meetina of the Senior .. 
Officers of the Department and at that 

time the petitioner was told confidentially 

by the Joint Development Co~missioner, 

New Delhi, that some v.I.P. had lodged a 

complaint against him. Later the nature 

of the complaint turned out to be the 

same as the complaint made by Ajai Kumar. 
After a preliminary enquiry conducted 

by tt.e Director, S.I.S.I. at the instance 

·of the Joint Development Commissioner, 

the petitioner was given written warning 

in December 1992 on the basis of the 
preliminary enquiry. The petitione r asked 
for a copy of the preliminary enquiry 

report on the basis of which the warning 
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was given, so that he mi ght make an effective 
~ 

representati~l\, b ut he was not supplied the 

copy of the enquiry report. The stand of the 

respondents before this Tr~bunal is that the 

written warning give n to the petitioner was 
administrati ve in nature a nd is not by way of 

punishme nt, b ut no provisio n for giving \11ritten 

\rBrning otherwise tr•a n by way of penal-+:.y bas 

been sho \aJn . 

2 . Earlier in 

petitioner had to 

September 1992 , the 

f ile O.A. 1291/92 befor e 

this Tr i bunal against the Department for 

r e i mbursement of the amo unt paid by him to 

Milita ry Hospit a l, Ranchi, under the Medical 
Attendance Rules since his claim 'VIas not 

settled. 

3 . I n connection \'lith one COntempt 

petition No . 1025/9.2 in O. A. 1099/89 A.K. 

Srivastava Vs . Union o f India , in which tte 

respondents W~ere impleaded as r espondents, 

tr.e petitioner had already written to t he 

Higher Autrorities for making the compliance 

oft he judgment of the Tribuna l . But because 
the compliance was no t made , the Tribunal 

warned the c::>ntemners, which caused 

annoyance to the Joint Development 

Commissione r , New Delhi , agai nst the 

petitioner . 

4 . On 5- 1-93 , the petitioner was told on 

phone by the P.A. of the J oint Development 

Commissioner , Ne\.v De l hi , that the Joint 

Dave loprren t Commission er was very unhappy 

with the petitioner and wanted to talk to 

him on phone . Uhen tho= petitioner contacted 

the Joint Deve lopment Commissioner on 

phone he was scolded by the . .roint Deve l opment 

Commissioner and was askad h0\•1 he dared 

to challenge the warning l etter and how 
he dealt with tbe contempt case and said 

"remembe r , Depart rrentdl action shall be 
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, 

taken aga :L11st you a nd you must be ready 

to tie up your bag and baggage ." Then 
• on 6-1-93 tr.e petitioner wrote a D.O . 

1~ 

letter to the Joint Devel opment Commissioner 

and pr ayed :to him not to take such serious action 

against the petitioner, otherwise it wo uld 

jeoparadise his fami l y ' s 

petitioner will suffe r 

in te re st and the 

irreparabl e loss 

daughter was under as the marriage of his 

negotiation, but instead o f g iv i ng a ny 

consideration to the peti tioner' s r epresentation 

the petitioner has been ordered to be 

transferred to Madras . 

4 . The i mpugned order of transfer dated 2- 2- 93 has 

followed in the wake of the ha ppenings in a sequence as 

stated above . The petitioner has averred that, although 

the transfer is made by the order of the Development 

Commissioner, it was really handled by the Joint 

Development Commi~sioner . The respondents have not 

made specific denia l in reply to this averment nor in 

respect of the averment about the said telephonic talk 

as averred by the petitioner . 

5 . It has , therefore , been submitted on behalf of 

the petitioner that in the circumstances of this case as 

stated above the peti tioner has been ordered to be 

transferred fo r extraneous reasons and not on the~ound 

of public intere st as stdted in the order . ~t is also 

submitted that the transfer order is arbitrary, beln9 

against the guidelines framed by the Government of 

India a nd adopted by the Organisation. 

6 . The Guidelines/Nor ms adopted for posting/transfe r 

of S . I . o . o . Officers as framed by the Government of 

Indiz, Ministry of Industry, Office of the Developm~ nt 

Commissioner , S .s . I., da tsd 8th December , 1991 (Annexure 

A- 4 to tre petition)· contained the following statemants 

relevant for tte purposes of this case ~ 
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" Due t o the absence o f c l ear Norms/ 

Guidelines with regard to transfer/ 

posting in the organi z a tion many Officers 

conti nue to r emain a t a particular st~tion 

Hithout any d i sturbance , \vhile some other s 

have faced trans fers from one st~tion to 

ano-tl1e r. • •••..••••••••.••••.•••••••••••• 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

I n order to ov ercome t hese impedi ments 

and to miti gat e as far as possi b l e the 

d i fficulties faced by the officers on 

transfer f r om humanitari an or e conomic 

consi der a tions and a l so keeping in vie w 

t he ov e r-all interest of the organization , 

need has been f e l t to adopt some : norms/ 

g uidelines fo r transfer and posting in 

the organizat ion . 

Accordi ngl y , it has been d ecided to· 

adopt the undermentioned guidel i nes fo r 

transfer/ postings in the organization:-

I 

(1) These gu ide l ines a r e indicative a nd 

general i n nature and wil l not c on fe r a ny 

right on a ny officer fo r seeking or 

r esist ing a ny transfer on the basis of 

these gui delines . The Government reserves 

t he right to transfe r any Officer to a n y 

part of the Co untry , in the exigenci es 

of ·the Publ ic service • . ~ . ...... . . . · . 

Of a l l othe.c stations, not cover ed 

by Para I II above , ±.he tenure will 

normally be 5 year s (Para III mentions 

the Regi on compris ing of Assam, Meghal aya , 

Arunachal Prade sh , Kagal and, Manipur and 

T r i pura a nd provides that a ll officers 

shall be posted at Statlons in tha t region 

for o ne t enure of 3 years) 

Officers \o~ho are wi thin 3 years of 

th~ir gat e of _supe£g_nnua tion \>.rill not 
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be transferred unless it involves 

promotion or_unless exigencies o f public 

interest specifi c al ly demand such transfer 

or to meet trans~r req ue st of t he officers 

conc e rned subject t o availabili ty of 

vacancie s at a particular station \·Ihere 

the officers propose to settle do1..yn 

after superannuation . " 

(Underlini ng i s mine) 

, 

7 . The petitione r ' s contention i s that within 

three years of his date of SU98rdnnuation , he coul d not 

. ' 

have baen transferred. As such , accor:ling to the afor esaid 

guideline s for transfer/posting in t he organization , 

the peti tioner could not hav e been transfe r red unless 

exigencies of public interest specifically demand 

such tra nsfe r . 

8 . Before filing this pe·tition t he petit i one r made 

a re pr e sentation dated 8- 2- 93 to the Development 

Commissi oner (responden t No . 2) agains t the impugned 

order of transfer , but the sai d r epr esent ati on does not 

appear to have been decided , a s the petitioner ha s not 

baen informed of any acti o n taken on the said r epresentation . 

The petitioner ?as f iled a lett~ r dat ed 19- 7- 93 (Annexure 

A- 1) issued from the office of the respondent No . 2 

vmereby the petitioner has been d i rected to r eport to 

R. T. c ., Madras , t he transfe rred pl ace of posting by or 

before 10- 8- 93 . Apparently the respondents , till date , 

have not considered the petitioner ' s representation 

against the said orde r of t ransfe r and without deciding 

the said representation insisted f or compliance of tt:e 

order of t r ansfer. 

9 . The learned counse l app2aring on behalf of the 

r espondents has submitted that the r epresentation could 

• 
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not be decided on account of pendency of thi s 

peti tion. I t has been further submitted that the 

petitioner's representation should be presumed to 

have been rejected . I am unable to agree with this 

submission of the learned counsel for the respondents. 

The decision , whether of·allowing or rejecting the 

representation, can be taken onl y afte r due a :;>plication 

of mind and there can be no presumption of rejection 

of a repr~sentation which has apparently been 

i onored and not considered. In the circumstances, -
the petitioner's representation must be held to be 

still pending before the r espondents for sympathetic 

consideration and decision. 

10 . I n the instant case the order of transfer 

states that the transfer has been ordered in public 

interest. The contention of the p2ti tione r ~ s 

that the mention of public interest has been made 

a r eason of transfer to cover up and conceal the 

true reason which is fo unded on rnalafides. According 

to the l earned counse l £or the petitioner, the order 

of tr-~nsfer has been i ssued as a result of annoyance 

of the Joint Devel opment Commissioner and as a 

punitive measur e against the petitioner. 

11 . The petitioner has narrated the f~cts in the 

Mi sc . Petiti on No . 522/93, as stated hereinabove 

and if those facts were accepted to be true , the 

natura l inference that c a n be dra~m is that the order 

of transfe r vJas not an innocuous order made 

bonafide or in publ ic interest. Furtr.er 1 i f personal 

whim of the a uthor! ty instead of public intere st be a 

r eason behind the iss~ of transfer order, the 

departure from the aforesaid guidel ines of the 

organization whi ch prohibits the transfer of an 
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officer like the petitioner who is within 3 years 

of his date of superannuation~ is r endered arbitrary, 

and as such not sustainable in l aw. 

12. According to the averment of the petitioner, 

the Joint Devel opment Commi s s ioner has got aP~oyed 

\>lith him unreasonably and had given him \•Tarning of his 

transfer , on telephone , and tha t the order of transfe r 

was r eally ha ndled by tre Joi nt- Development 

Commi~sioner though i ssued by the Development Corrmissioner, 

as stated by the petitioner. 

13. The l earned counsel appearing on behalf ~f the 

r espondents has pointed out that the Joint Development 

Commiss i oner has not been added as a r espondent and 
no finding on 

has contended thatLthese allegations against the 

Joint Development Commissione r can be given unle s s t he 

Joint Devel opment Commissioner is personally impleaded 

by name in the array of re spondents so as to e nable 

him to answe r the allegations of malafides made b y 

the p:titioner. In support of the aforesaid submission, 

the l earned counse l for the r espondents has placed 

r e liance on a decision of the J odhpur Bench o f the C. A.T. 

in the case of Mahendra Ki shore Sharma Vs. Un i on ·of 

Ind ia and Otr.ers (1992 - 20 A. T. c . 66) . I find myself 

in a g r eement with the view taken in the case cited. 

Consequently, I hol d that no conclusive finding of 

malafides or of c o l ourabl e exercise of power in 

making the impugned order of transfe r can be g iven in 

the absence of impl eading t he Joint Develof4-nent 

Commissione r by name i n the array of r espJndents • 
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14. In view of the above discussion a nd in the , 

circumstance s of this case I deem it ~it to direct and 
I 

do hereby direct that the respondent No . 2 sr.all 

consider the representation dated 8- 2- 93 of the 

petitione r sympatheti cally and decide the same with 

due application of mind, . having re gard t o the f act 

• • 

\..;hether the Joint Developnent Commissione r had a nything 

to do in the making oft he deci sion to order transfer 

of the petitioner as vlell as. the fact of persona l 
I 

difficulti es as stated by the petiti oner a nd having 

regard to his norma l expectation, arising from the 

Organization ' s guidelines for transfer , of not being 

d i s turbed with in l ast 3 ye a r s of his date of 

superannuation . It is a l so directed that the petitioner 

shall not be compelled to compl y with the order of 

transfe r before the afor esai d r epresentation of the 

petitioner i s decided. 

15 . With the above d irections as afor esaid, the 

petition stands disposed o f. No order as to costs . 

~K -~ 
VICE- CHAI RMAN 

Dated: 13 / 8/ 93 . 
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