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Beserved

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
ALLAHABAD.

Allahabad this the LA aay of _Miwber 2001

original Application no., 1525 of 1993.

Hon'ble Mr. Justice RRK Trivedi, Vice=Chairman
Hon'ble Maj Gen KK Srivastava, Administrative Member

sheo Shanker Tripathi, s/o (Late) Sri SR Tiwari,
R/o 9-B (8/16) Louther Road,

Georgetown,

Allahabad.

e s e Applicant

In person

Vversus

1. Union of India through the Revenue
secretary, Ministry of Finance,
Govt. of India, North Block,

NEW DELHI.

7 chairman, Central Board of Direct Taxes,
North Block,
NEW DELHI.

35 chief Commissioner of Income Tax,
LUCKIIONW .

4, commissioner of Income Tax,
ALLAHABAD,

.+« Respondents

By Adv : Shri Amit Sthalekar
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ORDER

Hon'ble Maj Gen KK_sSrivastava, AM

filedh”
In this O.A.ander section 19 of the Administrative

rribunals Act, 1985, the applicant Shri SS Tripathi has |
prayed that the respondents be directed to make payment of i
gues. in arrear on the basis of seniority given w.e.f.

14,2.1961 with consequential benefits on deemed promotion

in the crade of Head Clerk, supervisogr Grade II, Inspector,

Income Tax Officer Ak48e 11 and Income Tax Officer G&ﬁﬂg'l,

Ww.eo.fe 1.6.1979, 1,9.1980, 1.4,1981, 1.4.1986 & 1.4.1992
respectively with regard to the salary and allowances. He

has alsc prayed that the respondents be directed to give

penefit of pemsion, gratuity and leave encashment w.e.f.

1.6.1993 to 29.2,2000 and onwards with interest @ 24% pa.

74 This case has a .cheqguered history of litigation.

As per the applicant, he entered in Centrel Government
services on 16.2.1955 and continuously worked upto

6.12.,1961 as UDC & LIC. The applicant joined Income Tax
pepartment as LDC on 7.12.1962 on which heyas working in

his previous appointment, He Was promoted as Uppe€r Division
clerk (upc) on 12.8.1966. The applicant passed the depart-
mental examination of Income Tax Inspector in the year 1976
put on account of non fixation of seniority he was not
promoted. Feeling aggrieved the applicant filed Civil Misc.
Writ pPetition 'no.3243 of 1979 before Hon'lble High Court at
allahabad but the said petition was dismissed by the Hon'kle
High Court at Allahabad by order dated 5.2.1981 on the ground
+hat the petition was barred by laches. Thereafter, he filed
representation to the Hon'ble President of India that‘;;e“
past servkces rendered by the applicant equivalent to the

\

s
W



A L e L P A

u-i.

e

3.

to—+khe grade of UDC were liable to be counted for determining

the senicrhkty. He was informed by letter dated 21.2.1985

that his review petition tO the Hon'ble President of India

had been dismissed. He was given first promoticn as Tax

Assistant w.e.f. 31,5.1978 vide oriif dated 14.11.1981 and his

seniority was fixed. The applicant Wﬁ&w&dQMui that on

fixation of seniority he js deemed to be confirmed as Tax

Assistant w.e.f. 27 .4,1981 as others who were promoted as

Tax Assistant by order dated 31.5.1978 (ann. A=3 ) s HE

filed wWrit petition no. 7050 of 1986 before the Hon'kle

High Court at Allzhabad, praying that his previcus Central

covernment services from 16.9.,1955 toc 6.12.1862 should be counted

for the puypose of seniority by Income Tax department. The

Hon'ble High Court vide order dated 8.9.1986 granted the

relief to the applicant. The respondents filed SLP RO.

11845 of 1998 before the Hon'ble Supreme Court of Ind a against
the Judgment of Hon'ble Allzhabad High Court dated 8.2.1986

which was dismissed on 14,10.1986, At the time of hearing

%f the said sLp before the Hon'ble Supreme Court of India the
Attorny General promisged on pehalf of respondents that seniocrity
and promotions would be given to the applicant. consequently,
the seniority in the grade of UDC was allowed by the respondents
w.e.f. 14.02,1961, vide Chief Commissioner Income TaxX order

no. 81 dated 4.12.,1986 as is evident from endorement in Service
Book records (aAnn. A-10). HOwever, the applicant was denied
prcmotikh and his juniors were promoted in various grades.
charce Sheet dated 26.2.1987 was served on the applicant for

the charces pertairing to yeals 1968 to 1973 imputing that the
applicant constructed a house at Ghazipur city and purchased
scooter in 1993 without permission of the competent authority

as required under conduct rules 1964. The charge sheet was

dropped and as per recﬂTendation of the screening committee
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Gated 3.3.1987, the applicant was compulsorily retired

by order dated 1.4.1987 under rule 48 ()L ITETES applicant 5
)

challenged order datedl.4.1987, compulsorily retiring him ;

py £iling O.A. 928 of 1987. The order of the respondents

ory retirement was quashed by this

dated 1.4.1987 of compuls

Tribunals order dated 12.12.1988, directing the respondents

to reinstate the applicant and treat him in continuous service

| with all consequential venefits. The applicant was reinstated

| on 16.12.1988. The respondents filed review petition no. 45

i of 1989 before this Tribunal which was 3ismissed on 31.3.1989.
L

The respondents reopened the issued of misconduct or the part

3 of the applicant in order to deny promotions and again

served old and closed charge sheet dated 26,2.1987. As a

: b
J result of dizq;iplinary proceedings,

b :
punishment of 'cansuge vide order Jdated 1.12.1992 and the same
; ~

uthority vide order dated 23.3.1993.
ot
n 8.5.,1993

the applicant was awarded

was confirmed Dby the

pefore retirement the applicant sent representation ©O

to the Chairman central Board of Direct Taxex with no

response., The applicant states that all juniors to the

applicant were again promoted vide order dated 18.5.1993.

3. The applicant s1 perannuated on 31.5.1993. Ee filed

the present O.A. nO. 1525 of 1993 seeking relief that he be

R, %
in SM Raza, Tax

MR904 $cdos

granteé notional promoticn and pensicnary bene

view of this Tribunal at Lucknow benﬁE

Assistant Vs. vnion of India & other.sj

that the seniority in the T X Assistant grade is to be taken

into consideration for promotion to the post of Head Clerxk,

Supervisor Grade II and Inspector etq}was set aside by

Hon'ble Sugreme cCourt in special Xegave appeal (c) no. 13214

of 1991 holding that the post of UDC in Income Tax Department
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is jn the feeder categorly according to recruitment rules

1%&9 ard the post of tax assistant is excluded from it. Pursuant
“ﬁﬁ the said @ecision, the respondents jssued instructions

on 7.12.1993 that the post of UDC is feeder cate@ory for
hﬁ;ﬁ?Otion as Income Tax Officer and the post of Tax Assistant
wes excluded from it. therefore, the applicant revised the
claim of consequential benefits of promotion and salary etc,

as ,per seniority of the applicant in UDC cadre fixed we.e.f,
14.02.1961. The present OA was dismissed on 29.5.1997 as barred
by time. The applicant again approached the Hon'hle High

court g@%ﬁll&habad through Writ petition no. 29975 of 1997
against the judgment dated 29.5.1997 of the Tribunal. The

writ petition was allowed and the judgment of the Tribunal &H
dated 29.5.1997 has béen set aside by the Hon'ble High Court é%
Allahabad, by its order dated 4.2.2000. The applicant filed
Misc. Appl. NO. 981 of 2000 for condonation of delay wh%Fh has
peen accepted by the Tribunal‘g'order dated 3.4.2000. The
applicant also £iled an amendment application ro. 1686 of 2000
on 23.3.2000., The amendment application no. 1686 of 2000 was
dismissed as barred Ly limitation under section 21 %o the D

Administrative Tribunal’s Act, 1985 on 17G§ﬁ2000. The applicant .

again: filed writ petition no. 32570 of 205?T?é¥#§310w1ng
amendment apglication which was dismissed by the Tribunal on
1?.5,200g;r The writ petition was allowed by the Hon'ble High
court ¢%4hllahabad py order dated 16.2.2001 setting aside order
of the Tribunal dated 17.5.2000, The applicant filed Misc.
appl. no. 1270 of 2001 before this Tribunal to allow the
amendment application no. 1686 of 2000 in pursuantg to the

order of HOn‘ble High Court dated 16,.,2.2001 which has been

allowed and the amendment as per amendment application no. 1686

of 2000 have been incorporated. and the present application
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in its amended form is before us for adjudication. The
claim of the applicant has been contested by the respondents.

They have filed counter affidavit. The applicant who appeared

e e -

in person and the learned counsel for the respondents submitted

&
written argumentsalnu-L

il

4. The applicant, shri ss Tripathl, through his written |
arguments made the following submissions - :
b
Allahabad
1 that the Hon'blq[High court vide 1its order dated

08.09.1986 in writ pPetition no. 7050 of 1985 allowed the
seniority of the applicant with all consequential penefits
against which +he respondents filed SLF nNO. 11845 of 1986
pefore the Hon'ble Supreme court. The Hon'ble Supreme

court dismissed the sLp O¥ 14.10.1986 and therefore order
dated 08.09.1986 of Hon'ble nllahabad High Court became £inal.
The respondents allowed the seniority in the grade of UDC

py counting the past service w.e.f. 14.6@.1961 pbut denied
him the consequential penefits of promotion and his juniors
were promoted in various grades. Therefore, the applicant
has right to promotion from the date his juniors were
promoted and is entitled for back wages as laid down by this
Tribunal ahmedabad Bench in CR San&ajpati vs State of Gujarat
Gandhhagar (1990) 12 ATC 471. He 1s entitled for arreaé?ﬁf

emoluments as held py the ApeX court in vasant Rao Roman Vs

union of India through the central Rallway pombay & OIS

1993 (2) SLR (sC) 289.

ii. It has been submitted that his supercession has been
wrongful and hence the respondents pe directed to promote
the applicant'with full benefits as has been laid down by

Ernakulam pench of this Tribunal in A Damodaran Nambiar Vs

o =
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secretary, Ministry of Home Affairs & Ors (1990) 12 ATC 32

It has also been submitted that he
S

pay which his juniors have got. . Nis juniors were promoted

s entitled to the highest

|
as Income TaX Officer Cclags I on 1.4.1992, he is entitled \
to the scale of Income max Officerclass: Il. He has placed i
reliance on judgment of Hon'ble Allahabad High court in ‘

RK Dubey Vs State of up & others (2000 (2) EsSC 785 (ALL) ) »

siatals The applicant has further submitted that the
respondents deliberately denied promotion tO him and
started harassing him. Respondents initiated disciplinary
proceedings against him and he was served charge sheet dated
26.2.,1987 for lawful actions of applicant pertaining to years
1963 to 1973 1i.e. after 13 years. In between the chargesheet
dated 26.2.1987 was dropped and the applicant was compulsorily
retired w.e.ft. 1.4.1987., He was reinstated oOn 16.12.1988 by this
Tripunal’s order dated 12.12.1988 in O.A. no. 928 of 1987
quashing the rder of comuulory retirementndgied 1.4.1987.

\. “on 26.12,1988%
On reinstaébanuﬁhe was agailn served the old charge sheet dated
26.12.1987 and awarded ‘Censure’ vide order dated 23.3,1993.
sincercEnsurﬁ is no bar for promotion as held by Full Bench
of Central administrative Tribunal 1991-1994 FBJ (caT) Vol IIl
page 398 he is entitled €O grant of promotion retrospectively
on conclusion of proceeding: and is entitled to the pay and
allowances ;EEmlthe date he was wrongly denied promotion. In
support of his argument the applicant has relied upon the
judgment of Jodhpur Bench of this Tribunal in RK Gautam Vs.

union of India & others 1993 (6) SLR 478.

iv. It has been submitted that as per decision of Hon'ble
Supreme unrt setting aside the order of this Tribunal Lucknow

Bench in sM/Kazmi VS union & India AIR 1994 sC 805 that post

\ ' ---.--8/-
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of UDC in Income TaX Department in +he Peeder Category for
promotion to Head Clerk etc and the post of Tax Assistant

js excluded from it and similar instructions dated 7 . 12 aEa
of Govt. of India in pursuance to the decision of Hon'ble
supreme Court, ne is entitled for the promotion prayed £or in

relief clzuse K eping in view the applicants seniority in UDC

cadre w.e.f. 14,02,1961.

Ve It has been pleaded that the respondents neither filed
any counter pefore Hon®ble High court At Allahabad in Writ
petition no. 32570 of 2001 for 21lowing amendment application
claiming consequential penefits w.e.f. (e 1.9.1980,
1.4.1981, 1.4.1986 and 1.4.,1992 in the grade of Head Clerk.
Supervisiéfgﬁgg? 1I, Inspector, Income TaX officer Class 11 and
Income TaniClass 1 nor any ocbjection pefore the Tribunal against
the above claim in amendment application no. 1686 of 2000,
therefore, te respondents have admitted +he version of the
petition &s the legal position is well settled pased on the
decision of Hon'ble Nllzhabad High Court in Rayeen Fr‘{‘{m

¥

e company & Ors Vs. state of Up and OIS 2000 (3) AWC 2001 & decision
o

Lt‘.“r.e Hon'ble Supreme Court d@;}&on in Smt. Naseem 3ano Vs
state of UP & OIS AIR 1993 SC 2592 &,annmbmacﬁuﬁmﬁmﬁxswuxz
decoeixe in TR pDhananjaya Vs J vasuderan AIR 1006 sC 302.
The applicant has also submitted that he was not permitted to
appear in Income rax Officers Examination right f£rom 1976 to 1993.
The respondents cannot take the stand that swose he is nok
eligible for promotion to the post of Income Tax Officer because
firstly he was not allowed to appear in Income rax “fficer's
gZxamination and secondly the respondents never objected the

claim of the petitioner for promotion upte the post of Income

max Officer class I.
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vi. It. has finally been submitted that the applicant

is entitled toO special cost and the interest on arreais

accruing due toO iﬁﬁsequential penefits and also on the :
reliance on '

terminal benefits placind;he decision of their lordships of

supreme Court in Renu Mullick Vs Union of India 1994 SC 1152

(para 13) and in Shreedharan Kallat Vs union of India AIR 1996

sc 640 (para 6).

e vhile contesting the claim of the applicant sri Aamit
sthalekar the learmmed counsel for the respondents has submitted
that the claim of the applicant that he be promoted to the
post Of Head Clerk, Supervisor Inspector, InNCOme Tax Officer
class 11 and Income TaX officer Class 1 weeo.f. 1.6.1979% 1.9.1980,
1.4.1981, 1.4.1986 & 1.4.,1992 respectively is misconceived.
He is not entitled for the apove promotims as he was promoted
as UDC on 12.8.1966 amd. Ie was not found fit for confirmation
in the UDC cadre by successive ppCs upto Februaly 1978. He was
confirmed as UDC Wwe.afoe A2 19T B RV the DpPC held in 1982.
Even as TaX Assistant the applicant‘s seniority was refixed
on 20.9.1988 with reference to the date of his confirmation

- held in™

jn yDC cadre. It has also been submitted that'DPQEbuly 1986

g€ and January 1087 Bp& kept thelr findings in sealed cover and

therefore "°

/he could not be promoted.

6. sri_hmit Sthalekar submitted that th-ough the applicant

ijs aggrieved by his non promition. and the promotion of his
alleged junioégby he order dated 18.5.1993 passed by the ceIT
Lucknow, he has now-here challenged the said order dated 18.5.1993.
gven through amendment application the applicant has not

1
challenged the order dated 18.5.1993 and hence the OAlbarred by

\ 10
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pry sri Sthaleka}“’{

ted [that the orxder ©

1986 was duly compliedﬁwith : *
i

t of seniority in the grade |
a

should have

£ Hon'ble b

LA 1t has also heen supmit

Hicgh Court allahabad
e petitioner penefl

dated 8.%.

py giving th
d 4.12.1986. The applicant

6 or 1987 claiming
1993 and therefore

of UDC vide orcer date
the aforesaid

d the tribunel 1D 198

apprOache
He filed this OA in

reliefs which he did not.
the delay condonation application is liable tO pe rejected.

8. sri Amit sthalekar, learned counsel for the respondents
ribunal Act 1985 1s

at Administrative A&
r the period of limit
The applicant has fail

ally submitted th
£ which provides fo

£in
aticn for

special ac
ip section 2l {Eh e led
e had sufficient &

The Limitation Act

£iling of an.O.R.
the rripunal that h
ijon within such per
roceadingaundar the
e on the decision ©

rma Vs Udham singh

to satisfy
icd.

making the applicat

o application folip

Administxative

1963 has 1
Ethe

Tripunals act. He has placed relianc

r£ (1999) g scc 304 rRamesh Chandra sSha

b
i1ed to file an applic
< Act 1985

apex cou
aticn

the Administrative Tribunal'

section 21 (3) of
oA should pe dismi

tion of delay. the

under
ssed on

seeking condona

this ground alone.

d the applicant in

we have hear
1 for the respondentse.
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unjustified in issuing the chargesheet dated 26.2.1987 for the
acts pertaining to year 1968 to 1973t%EL a lapse of 13 years.
If there was any case of misconduct on the part of applicant
for which disciplinary action was contemplated against the
applicant, hé should not have been promoted as Tax Assistant

on 31.5.1978., Not only this, it is "iighly irregular on the
part of the respondents to have re-served chargesheet dated
26.12.1987 on 09.12.1990 on reinstatement of the applicant on
16.12.1986 after the order dated 1.4.1987 compulsorily retiring

the applicant was quashed by this Tribunal order dated 12.12.1988.

12. The Hon'ble Supreme Court while deciding SLP (C) no.
13214 of 1991 in sSM Raza Kazmi case (supra) has held that

Tax Assistant is promotion post vis=-a-vis UDC. However,

for the purpose of promotion to post of Head Clerk, Tax
Assistants are treated at par with UDCs. They are not

ven any preference in matter of seniority. Pursuant to the

gl
decision of apex court respondents have issued instructions
ecis

7.12.1993 to this effect. As the legal position is well
on o .

ttled it is a £fit case for re-examination by the respondents
se e

hether applicant is entitled for promotions as claimed by
whe

him in the relief clause.

hn

: b
ipathi, lescned~counsed<fer the applicant
13. sri ss Tripa ’

b~
SO :
has cited number of cases decided by the;Tribunaljand Hon'ble

1ahabad High court and the apex court in support of his
Alla

tentions on careful consideration of each case we find
cont .

hat the same are not applicable in the facts and circumstances
tha

of the present case,

14 Tn view of the aforesaid observations, the OA is

finally disposed of with the direction to the respondents
that the case of the applicant for promotion to the post of

NN
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Head Clerk and above will be re-examined keeping in view

the seniority of the applicant in UDC cadre w.e.f, 14,2.1961

as per the extant rules. In case, as a result of review,

the applicant is entitled for any arrears, the.resPondénts

shall pay interest @ 12% p.2, on such arrears from the

date it accrues to the date of payment.

15. The entire excercise will be completed by the
respondents within a period of 6 months from the date of
communication of this order and the applicant will be Kept

informed of the outcome by a detailed and reasoned order.

16. There shall be no order as to costs.

Vice=Chairman

/pc/
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