Reserved :

CENTRAL ADMINISTRATIVE TRIBUVAL,ALLAHABAD BENGH.

- a8 @
.

U.A. No, 1485 of J_Qgﬁu
Dated: FW ReESSSTy, 1995, i

b—¢
Hon. Mr, S, Das Gupta, Member (A) 2
Hon, Mr. J.S. Dhaliwal, Member (J) |

Moti Lal Shakya , son of Sri Kamla
Prasad Shakya, R/o Kudesa, P.O.
Junddpur, Via Aliganj, District Etah, . e APPLICANT,

( By Advocate Sri Vijai Bahadur)

Ver sus

1, Union of India, through Secretary
communicstion, Department of Posts
New Jelhi,

258 Union Public Service Commission,
New Delhi through its Secretary,

3. Superintendent of Post Offices,
Etah Division , Etah,

4, Assistant Superintendent of Post

Offices, Etah (West) Sub Division
Etah( Enquiry ufficer).

S Director of Postal Services,
Agra Region Agra,

6. Assistant birectur seneral, Govt.
of India, Department of Post Dak
Bhawan, New Delhi, . + » RESPONDENTS.

( By Advocate Km. Sadhna Srivastava)
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( By Hon, Mr. S. Das Gupta, Member(A) )

The applicant in this case was initially
appointed as Postman on 1,9,1955 and he gradually
rose to the rank of Sub Postmaster in the clerical
cadre. On 31,7,1990 when he was wurking.és Sub
Postmaster Paﬁéaligate Post Offic%’Eta, he was

served with a charge~memo for alleged misappropria-
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-tion from seven:. Saving Bank Accounts amounting

to ks. 46,185/-, An inquiry officer was appointed

and he conducted an ex=parte inquiry since the
A applicant did not present himself. During the
pendency of the inquiry, the applicant had retired

from service on 31,1,1991, The inquiry officer

submitted his report on 24,5.1991 stating that the
e chargesj:against the applicantfwere established.
The applicant was required to submit a representa-
-tion and he did so. Thereafter, af ter obtaining
the advice of the Union Public Service Commission
: (U.P.S.C. for short), the impugned order dated

12,3,1993 (Annexure - A ) was passed by the order
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and in the name of the President imposing the
, - penalty of withholding of the full pension of
1 the applicant on permanent basis., However, the 1
gratuity admissible to him was released, This
order was passed in exercise of the powers conferred

{

: under Rule-9 of the C.C.5.(Pénsion) Rules, 1972,

L R T

(hereinaf t:r be referred to as the Rules). The ;f

applicant thereaf ter filed a review petition under

L0 R e

Rule-29-A of the C.GC.S (CC2A) Rule, 1965 and .
thereaf ter several reminders were sent by the i
applicant but to no avail., This has lgd the -fj
applicant to file this petition under Seg¢, 19 | 1?}
of the Administrative Tribunals Act, 1985 seEkfng _ 5%?: ;
the reliefs of guashing of the impugned order B

dated 12.3,1993, the inquiry report dated 24.6,1991
‘g:ﬁ and the advice of the UPSC(Annexure- A 5) and to ’
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¥ issue a direction to the respondents to forthwith fﬁéj;
e pay to the applicant the arrears of pension and to
- continue to pay him the same month by month as aﬂﬂ;

. 'when the same is due.

2 The case set up by the applicant is that
in the month of May, 1989 he had suffered an

attack of memtal disordinerliness and thus became

: dependent on one HRam Sewak E.D. Packer of the
'§’ h’# post office of which he was the Bub-Postmaster,

It is stated that the said Ram Sewak took undue

s advantage of the physiczl and mental weakness
of the applicant and committed misappropriation
for which the applicant was charge-sheeted. It
is alleged that the said KRam Sewak was a favourite
of Sri B.B. Agrawal, the then Assistant Superintendent
?of Post Offices, Etash Sub Division having the
patiala gate post o.fice under him control and
. as such, Ram Sewak did not come to any harm and
the applicant was made responsible for the mis—-

appropriation,
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- ' a final report as there was no evidence against 1
2 ﬁ : ; the spplicant, The competent court issued summons f
 § to the authorities concerned +to contest the final
% Y - report of the police but the department chose. not to
ot & contest the same and that is why the final report i
;? E was accepted by the court. ;
R: : |
by 4, That impugned order has been challenged
:t-;-'~ , on several grounds , It has been arqued that the 1
k ,fggl: |
AR impugned order has been passed on the basis of the {
e report of inquiry conducted by an officer who was

bissed against the applicant and thus the conclusions
of inquiry officer are not £air. It has next been ° Q
argued that under Rule- 9 of C.C.S. (Pension) Rudes, 3
1972 punishment of withholding / withdrawl of
‘ 1_pﬁnsion perjt%anently or for specified period can be
.--g_ - 'igpﬂsed-onlmdfhere is a categorical finding$ of
| gfava misconduct or negligence during the service :
i‘ SRS TN period i,ﬁrthaf%ug?gmlal and there was no such
«~ finding by the inquiry officer #nr the_applicantlﬁi-

case nor ang such finding has been recardﬁdfﬁg?ff:'

B v
U P.5.C. or the Pr951dent of Indla.‘Ihg im-u-q-mf
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_nigl : by the depositors to the applicant was incorract.‘l;ﬁf'
| _% No opinion of hand writing expert was obtained g“i'-
i j;_‘ ‘ by the department in respect of the entries made 1
ﬁﬁﬁ_ e ' in the pass book, the applicant argues, It has
Ky | been further argued that the fact that the police
j%f had submitted final report on the 1 A1t s lodged Ey#
_ the department hes not been taken into account while
i
. imposing the penalty on the applicant nor yas his i
; - A, Tepresentation in response to the show cause notice
B - 988 at all considered, ;
oy ‘ 5
B - 5t The respondents have sought to repel the
: contentions of the applicant by filing the counter |
oy % © affidavit, It ‘has been submitted therein that the
R, 5 - applicant never gave any information about his
4 ~memtal illness in the month of May, 1989, All the ’
misappropriations were cnmmitted:durinq the period
from Jungé 1989 to August, 1989 and when this came
' B
- to light,/he was placed under suspension, he
l .'P i \
i started to say that he was mentally ill, y O fhé = T
Sy prataxt of mental illness he did not emegucann'“"ft- .'éﬁ
= n.}.' LS
in tne prellminary inquiry nor diﬂ gg’ icip. W
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the regresentation was considered and rejeﬁté.:ﬁby. » 9 j_ |
the compétent authorily whereupon, the inguiry :
of ficer completed the inquiry. It has been stated
that on receipt of the report of inquiry, the
matter was considered and af ter ob’éaining the advice
of “The Q. P SE", . ithe pené.li:y wWas iuposed._ As regzrds
the review petition filed by the applicant, it has been
stated that the same was considersd and Tejected by
the competent authority by an order dated 14.10,19903
(Adnexure- C.A. 1), As regards F.IR,, it has been
denlied thzet the court had ever issued any summons
to the respondents and that infact, the respondénts
had been repeatedly requesting the police azuthorities _
for supplying a certified copy of the order of the B |
s court accepting the final report but the szme has
' ,. not been supplied so fzr. As regards the alleged
failure to examine Ram Sewak by the inquiry of ficer,
33 it has been stated that the applicant never requested
i tlil-_e rlnquiry officer for examination of Ram Sewak X

oy 3 o r'_\ !
5 ) : : ’I. ‘ h_ ! R : ;
RO, The agpplicant has filed the Rejoinder s
. "‘*‘- R T : .. a .. : g i -y ,\ iy > éb ‘
£idavit in which he has reitersted the contentions | -
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can be investigated by the Superintendent of
Post Offices;SincF in the instant case, the
'allEQation was of misappropriation of Rs.46,155/-
the matter ought to have been enquired into by an :
authority higher than the Superintendent of Post
Offices, but the preliminary inquiry was conducted
by Sri B.B. Agrawal, Assistant Post Of fices only

to f avour Ram Sewak

e Ne have heard. the learned counsel for the

parties and have gone through the pleadings of

the case, _ %

2 8.  As regards the allegation of bias: on the -
part of Sri B.B. Agrawal, apart from the fact that
no foundation has been ledd for any presumption p

of bias- on his part, the bresence of bias:¢ on

his part or otherwise is not atall relevant to

Y ’_ - this case, since Sri B.B. Agrawal is neither the

‘ : disciplinary euthority nor the inguiry of ficer =

i

. As regards the allegation of bias: on the

‘. - iy

g b of fﬁE applicant for change of ian'ﬂf a?:%ﬁQ'
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\w%s thﬁ%ﬁﬂ@? ﬁ.l r‘ightly I&E:J E&w Ib,; %:wiﬁ :ri‘ﬂ"iﬁjnu .m--.u}
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even if 1t is accepted by the competeni court

does not have the effect of equittal om merits;_
Even @n acuittal ;n merits by a competent court,
doess not ipso facto absolve an employee of the
charges in a departmental inquiry on same facts,
The respondents, therefore, have done nothing
wrong in not taking into account the fact that the
police had submittad 3 final report on the F.I.R.
9, Je have giveéiour anxiousiconsideraticn to
the plea taken by the applicant that therel =l
SpECifiﬂ%&fiﬂding by the inquiry officer that

the applicgnt.had committed a grave misconduct

is
or negligence which a sine gjuai non for exere:lsn.ng

power under Rule-9 of the Rules, The applicant
in this regard has relied on the decision of the

Supreme Court in the caéﬁ&af QLV’K@poar Vs, Unman;
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cherge agalnst the applicant was of
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of Indias, AIR 1990 3G 1923, In this case , the "“
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;'f the Supreme Court held that the requirement of
'ﬁ S | exercising the power under Hule-=9 of the G.C.ﬁ,'
o (Pension) Rules, 1972 that a finding should be
X
'aﬁ 5 | I ecorded either in departmental 1nqu1ry or
;l judicial proceedings with the pen51on&r:ngmm¢$ﬁuf
;;"', gross misconduct or negligence in the discharge
':Tieg ' “been ,
o \ of his duty while in office has not et and the
-{:; l.*‘!’h- impugned order was .quashed,
.- 7
; 10. D.V. Kapoor's case is clearly P
SOEPp . s B frgm
. distinguishable ¥¥¥ the case beafore us on facts,

In the instant case, there isaclear findings
by the inquiry officer to the effect that the :
charges against the applicaent are fullyﬁestablfsh&d; B o 3%
SN There were seven articles of charge, each relating _h
to the alleged missppropriation of Specifiea “;;Ehi;

sums of money by the applicant, Such changes ar%

of grave misconduct,Once there is a finding oy

i N

the inquiry officer that these charges have h~-ﬂ

proved , dn our view, there isﬂga Mgga

-------
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fWEQ ; extenuating circumstances in favour D.V. Kapﬁbﬁﬁ?? $
| i 11, The plea that Ram Sewak was not examined .and -
{'Q, 3 this vitiates the findihgs against the applicaﬁﬁ}?f'
" L | _ ' B, A28
by has no force, As rightly pointed out by the
w3 . R
.éﬁ respondents in the counter af fidavit, the app11¢aq§,
{:? does not appear to have asked for examination

of Ram 3ewak at any point of time and, therefore,

e bt

he cannot . now take the plea that nnn-examina%ienf'

of Rem Sewak prejudiced this case.

o 125 The plea that no ppiniog‘of hand : :{
writing expert was obtained is aﬂébr-;i-_- nof‘ | ¢
I- tenable. The inquiry officer has examined * |

| number of the depositors from whose account, 4
; the alleged misappropriation was committad-
e * The findings of the inquiry officer ak& baseq:
» interalia on the evidence of such dﬁpﬁsiﬁamél_ :
"-Wfé m'ade,’.tbar the spplicant ﬁrnﬂt# 'fi’* *
2 o TN Cah
z }'-'.:,.ﬂé- . o, Another gx 'ﬂi_ﬁ ﬁg"f’ apy olicant M s

) _-;:-.: e :‘3;& ‘Ehart tha a’m't:lu 1:5

s 'ﬂ “*ﬂ 3¢ 1 good by the
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“iﬂvuﬁﬁﬂtxzﬁjgg %1'ﬁﬂ$ extr kHF punisbment
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.f‘g-mt fsl nt to 1 pprleant is unwarzanted.
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f"ft mitigate the gravity of the crime of theft, #
| 3 This plea also cannot, therefore, come toc ang ;i
; 1, assistance of the agppliceant.
ST -«
F R Ve | Lastly, ‘during the course of argument,
S | . gri Vijai Bashadur,learned counsel for applicaﬁt
ﬂ i advanced the plea of disproportionate penalty,
- His argument was that even if, it is conceded that
p i ,t* ) - = L -
¢ 5“ ' the applicant was guiltyﬂ of misappropriation ,
_fi:' S the e emg zqn wlthholdmg of the entire pension
"“3:;"\'( - s b""'
% - permanently is considered to harsh. The scope
i of judicial review with regard to the quantum of 2
3 punishment imposed came under scrutiny of the
. | : supreme Court in z recent case of §tate'Banli: of _' >3

Ind'ia 8/Sis Samarendra Kishore Endow and anether .I.4

SCC (Les) 687.In this case, the Sz.preme Court

held that though £B. the facts and circlmstances‘ i.,u i

of the case, the punishment of removal impose:d y "" .

on the respondents was harsh;i‘his is the mat‘bm - ,:
which the disciplinary authority or ’the aE,.- e

If

authority should consider and.nﬂt
Bﬁ the Administrative 'I‘Eibtmgléy,.

" is to send the matter %_':e;fithﬁgr'“ o t
e ) '-;—ﬁ'%m*‘. S A ¥ "“. hj;p
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against the applicant are modoubt ¥eDy grave. |
Infact, had the applicent been still in service,
a penalty of removal from service would not perhaps /
been considereddﬁ@ha harsh penalty incomparison of the
gravity of the misconduct. But the fact remainé that
the applicant is a retired person and is now 63 {
years old, He is unlikely to get any fresh employment
et this age to earn his Iivelihood, H& joined as &
postman on 1,9.1955 and retired as sub#postmaster
after putting in more than 35 Yyears of service,
There is no averment in the counter af fidavit to
indicate that the past service of the applicant
had any blemish, It would appear that it was at
the fag end of his EarEer that the applicant fell
prey to temptation and committed the gross mis-
conduct of misappropriaticn of money. Keeping thdse
facts in mind, we feel that there is some scope ;
for the authorities concerned to reconsider the
matter snd see whether a lesser penalty-either in
terms of reduction in the quentum of pension withheld é
or in the number of years for which pension should

be withheld - can be imposed on the applicant,

16, Ne, therefore, dispose of this application
with the observation that the appellate authoriity 1
(4

mdys ' reconsider whether in the facts and circumstances |
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il T of the case. lesser punishment may be impo :
*ﬂ:lg : ' a1 '
' % the applicant. The appellate authority shall | !
! «3 final orders in this regard within a period of )
o ™ ‘ <
| T = o
P WIS the date of communicstion of this ey
e %wﬁ 4 months from 7%
é ' order . There shall be no order as to costs, e R
? £ ' —> A i é"" X
s - mber (J) s Member (A)r |




