RES ERVED

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH
ALL AHABAD

Allahaad : Dated this 9 th day of April, 1999

Original Application No.1404 of 199 3

pistrict 3 VYaranaSi

CORAM:-

Hon'ble Mr. Justice Neelam Sanjiva Reddy, V.C.
Hon'ble Mr. G,Ramarishnean, A,M.

",
Ram Briksha S/o 3ri Bishwanath
i R/o Head Bearer U/Stn. Superintendent
E. Ly, Moghal Sarai, Nistt-yaran asi.
(Sri S.K. Mishra, Advocate)
e o e o @ Applica'lt
Versus
: hion of India
Through General Manager,
’ E., Railway, Calcutta.
2. The pDivisional Railway Maen ager,
. Railway, Moghal Sarai,

Distt-yaran asSi.

(Sri A.K. Gaur, Advocate)

« « « +» « Respondents

By Hon'Ble Mr, G. Ramakrishnan, A.M.

This is an application under Section 19 of the
Administrative Tribunals Act, 1985, against not allowing
the applicant for duty inspite of his fitness declared
by the Asst, Divisional Medical gfticer; & Rly,

Mughalsarai vide medical certificate dat ed 23-3-19933,

2. The applicant stated in the 0A that while he
wasS working as Head Bearer, because of domestic reaSon

and sad death of his younger sister, he became mad
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from 23-2-19g3, He stated that he wa® under

treatment by , private doctgr upto 27-2- 10gg,

tpto 17-11- 1992 he was t aen away to Ranchi mangix
Arogya 3hal a, Kanke, Renchi fgor treatment and f rom
19-11-1992 tg 2-2-1993 he yas under treatment of 2
Private doctor. He claimed that his wife had sent
informationn regarding his illness on 23-2-1988, 8- 3~ 1988
to 4-4-1988 and made application dated 2% 11- 1992,
8-12-1992 and 29. 1=-1993 to issuye medical memo for
treatment 5f her hushand in the Rail way HoSpit al,

He Stated that gon the basis f Such meno issued gn
4=2-1993 he yas adnitted in Rly HoSpital, mughalsaraj
and remained under treatment there upto 22-3-1993

when he was made fit, The apgplicant Stated that on
23-3- 1Q93 he made an apﬁllbatlon to make payment of
due wages f‘or the peripd 23-2-1988 to 22-3-1993

regul arising his absence on the baSlb of MC and

RMC /Annexure-ﬁkm). He also cl aimed that ins. pit e of
his fitness he uas not allgyed duty and that again

on 28.6293" he wade an application for rayment of due
wages and dllow him ts duty but no heed yas given.
Further, he Claimed thg he t ook pPersonal interyiey
with St gtipn SUperintendent, Mughalsarai but he yas
not allouwed to Join duty. He c1af aimed that he s erv ed
the Rail way Rdministration from 1955 and he had earned
enough leave and he never avail ed his entlre leave ang
without any justification his wages haye not been paid

From 23-2- 1938 Further he stated that on att aining the
date gof Su,_,erannuatlan he was retired from 28.2. 1994,

but he had not been paid his Settlement dues, the

ap,_;llcant Sought the Following reliefss.

(1) Direct the reSpondents tg alloy him duty alonquwith

mdue wagesS from 23-3-193g.
\
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(ii) Any other relief or reliefs to which he is
entit] ed may be awarded to him uith cost of

this application.

(iii) nirect the respondents to make payment of
his 5a£tlement dues with interest at the rate

of 8% per annum.

3. Respondents filed counter af’f’idauiﬁ and

suppl enént ary counter affidavit in which they

resisted the claim of the applicant. According to

the respondents in the official records, the applicant
was unauthOI:isedly absent from duty from 22-2-1988

and that prior to 23-11-1992 they had no ifformation
regarding the sickness of the apglicant and because
the applicant was unauthorisedly absenting himSelf from
duty the sick memo was issued after proper enquiry.
They asserted that the applicant continued to absent
hims elf ‘and finally retired. from Service on 28-2-1994.
They stated that even though the ap,:licant,'iconduct

in remaining absent without information to the Railuway
Administration was unbecoming of a Railuway Servant,
his case was very leniently considered only because

at a later st age, he fell sick and his period of

un aut horised absence and sickness waS regul arised

aS unders=-

(a) From 22-2-88 to 3-2-93 s LUk
(b) From 4-2-93 to 26-3-93 : LAPR
(c) From 27-3-93 to 29-3-93 : LHAP.

(d) From 30-3-93 to 28-2-94 as LWP a5 no leave due

at his credit.

Further they st ated that since the 0A was

pending in this Tribunal for adjudciation there was
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no fault on the part for delay in payment of settlement
dues and the interest of 18% claimed by the applicant

wasS wholly excessiye imaginary and not tenable in 1 auw.

4. Bhe appliceant filed rejoinder affidavit and

su_pl ement ary rejoinder affidavit and reiterated the
claims in ths DA. He also brought on record the
retirement notice dated 22-4-1993 received: by him

on 13-5-1993 and the representation made by him dated
5=7-1994 and 1-4- 1995 addressed to respondent no.2 and a
representation addressed to the Chief pPersonnel 0Officer
€. Rly, Calcutta wherein he had prayed for his

settlement dueg amongst other prayers.

S We have heard the leamed Cqunsel for the parties.
Learmned Cowsel for the applicant during hogking

drew our attention to the Medical Certificate at
Annexure=A-1to A-3 and the Anexure-A-6 to A-7 and

A-9 and the-endorsements.made on-Maexure-A-10 and,
pleaded- fot’ payment bf salary for the peried'upgtaes.
28=-2-1994 and alsp payment of settlement dues. Learned
cownsel for the respondents st ated at the outset that
this DA zisbarred by limitatdon a8 the abSence wasS from
1988 and further stated that this was a case of

un authorised absence of an employee which normally would
have attracted severe action but taking intp accouwnt
thefact of sickness certificate in February/March, 1393,
the period of absence had been regularised as sShown in
the counter affidavit. He stated that the settlement
dues could not be finalised because of the pendency

of the 0. A.

6. We have given careful consideration to the

submissionimade by the leared cownsel for the parties
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and the rival pleadings and have also perused the

whole record,

7 The applicant approached this Tribunal through
this QA with the prayer to direct the res mndents to
allow him for duty alonguith due wages from 23-2- 1988,
He states that his wife had Sent intimation to the

office on 23-2-1988, 8-3-1988 and 4-4-1988 and after

that on 23-11-1992. The receipt of the intimation

on 23-14-1992 had been accepted by the res pondents

as is evident from Anexure-A-6 and A-7. SubmisSion of
the MC is also proved from the endorSements made on |
the representation copy at Anexure-A-10. ReSpondents

in their reply have alsp accepted that on 23-11-1992

they received the intimation about the illness of the
applicant. ReSpondents have not specifically given any
reason as to why they had not accepted the PMMCS produc ed
by thé applicant in Sugport of his sickness. Further

the uvife of the apglicent approached the Rly
Administration for medical memo for hier husband

on 23-11-1992 vhereas actually it was given on 4-2-1993.
According to the applicant, he waS under Railuay

Medical treatment u to 23-3-1993 when he was decl ared

fit and he reported for duty. The averment of the
respondent in para 10 of the counter affidavit is as

followinge

"That the contents of paragra.h no.4(xiv) to
4(xx) of the petition are misconceived, imcorrect,
hence are emphatically denied. It is submitted here
tha the petitioner continued to be absented himsel f
and away from the duty from 22-2-1988 and finally
retired from Service on 28-2-1994. Though the petitioner's

conduct in remaining ab2ent without information to the

X -]
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Rail way Administration was unbecoming of a Rail way
Servant, his caSe was'considered very leniently only
because at a later stage, he fell sick. Accordingly,
the period of his unauthorised abhSence and Sickness

wasS requl ariSed as under :-

(i) The period from 22-2-88 to 3-2-93  :Lyp,
(ii) From 4-2-93 to 26-3-93 sL AP
(iii) From 27-3-93 to 29-3-93 sLHAP
(iv) 30-3-93 to 28-2-34 as LWP as no leave_ due

to his credit.®

Thus, from the facts agd circumst sces st & ed
above, it is quite clear that there is no merit in the

CaSe and &S the petitioner has already been retired

from service under the age limit on 28-2-1994(aN), the

question of giving nim duty again does not arise. "

9. As against the above, the averment made in the

0A by the ap.licant against the above paras 4(xiv) to <
4(xx) are very Specific. Para (xiv) had already been
given in the above para. I, para 4(xx) the applicant
refers to his application dated 23-3-1993 true copy of
which had been annexed as Anexure-A-10. In para 4(xvi)
the applicant asserted that inspgite of his fitness,

he was not allowed for duty. Para (xvii) refers to his
representation dated 28-6-1993, true copy of which uas
annexed a8 Anexure-A-11. Para 4(xviii) refers to his
personal interview with the Stgtion Superintendent,
Mughalsarai and the denial of duty to him. para 4(xix)
is an assertion made by the ag.licant that inspite of
avail ability of leave & his credit, he not being paid
the due wages from 23-2-1988. FPara 4(xx) is regarding.’

keeping the applicant out of job inspite of his fitness,
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Furtner, in the rejoinder the applicant reiterated

of his not being allowed duty inspite of being made
fit from 23-3-1993, He alSpo stated that he was given

retirement notice dated 22-4-1993 on 13-5-1993,

9. Apart from the above, we are of the view that
if the applicent was not interested in working, Ne
would not have approeched the Tribunal with a prayer

to allow him duty.

0. Further, there can be only the following
alterngtive possibilit#es on 23-3-1993 when the
applicant says that he was made fit by the Rly doctor

and he reported for duty.

(i) He was not made fit by the RLy Doctor.

In such a case the applicant will continue to

be on RlLy Sick Certificate.

(ii) He was made fit by the Rly Doctor, but he
did not report for duty. In such acase he
should be treated a5 unauthorisedly absent. But
endorSement on Anexure-A- 10 does not Supportthis,
nor there is an averment to this effect by the
respondents. Moreover, the regularisation of the
period upto 29-3-1993 as L AP and LHAP leads to
the conclusion that the reSgondents have not

considered this period as unauthorised absence.

11. The respondents had access to thne Railway Medical
records and could have brought the correct position but
they chose not to do se. In view of the foregoing
di'scussions we are inclined to place more reliance on
the applicant's avermenss and accordingly it is concluded

that the applicant yhenibecame fit was denied the job
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from 23-3-1993. Therefors, the applicent 1is entitled
for this period perixxx f rom 23-3-1993 to 28-2-1994 to
be t reated a8 period spent on duty. Similarly in the
absence of any av erment to the contrary that the pMCs
produced by the applicant are not genuine or Rail way
,Lthat
medical Department!'s ceptification: Lthe applicant was
not mad prior to 4-2-1993, we come to the conclusion
tha the applicant was sick from 22-2-1988 to 22=3-1993,
and, therefore, t he applicant 1is entitled for the

period to be t reated as on sick ad requl arised

accordingly as per rules.

12, The applicant nas retired on 28-2-1994. Ue
are unale to appreciate the avemment of the respondents
to the effect thay due to the pendency of the DA, the

settlement paymen ts could not be made. e find that

the respondents had Ul arised tHe' periad from”
Lactual

28.2- 1988 #& which is the#matt er of adjudication in

this 0A till 21-1%1995 (when amendment was allouwed

and relief 8(iii) was added) but had not taken any

action for the payment of settlement dues to the

applicant. Hers again the appliceant has a case.

Je reject the pleaof 1imit ation made by the learned

counsel for the res pondents, because the causenof
action aroSe in thigcase only when the applicant was
made fit by RlLy Doctor and he reported for duty on

23=3- 199 3.

13 In the result the QA succeds and is disgosed of
uith the following direction$ to the respondent

nOoz Lo

(i) The period 6f~mbsSence oF’the applicent from

22-2-1988 to 22-3-1993 shall be regularised &S

leave on medical grounds as per rule®
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and the payments du€ on that aCCOUﬂt shall b€
made to the‘applicant within a period of six
weeks from the date of receipt of the copy of
this order, The applicant may apply, for
commuted leave for this period 1f he so wishes,
within two weeks which will be taken into consideration
at the time ©of canction to the extent available at the

credit of the leqve account of the applicant,

The period from 23.3-1993 ©O 28-2-1994 shall be
regularised as period spent on duty and the
arrears of sabary and allowances du€ to the

applican® shall be paid within a pericd of six

weeks from the date of receipt of the ¢opy ©Of

this Oraer,

The settlement dues of the applicant such as pension,
Lia etc shall pe peid tO the apélicant within
a period of é months from the date of receipt of
the ‘copy of this STGCE. The applicant will als©
pe eligible for interest at 12/ per annum on the
amount of [JURG and arrearls of pension due for
the perioa from 1-6-1994 to 31=10-1993 till the
eng of the month previous to the menth in which
the payment is made,

No order as to costs,

Meémpb€E (A) vice Chairma'n



