CENTRAL ADMINISTRATIVE TRIBUNAL
ALIAHABAD BENCH
Original spplicatien Ne. 1395 ef 1993

D,C, Rajput eees Petitiener
Versus

Unien ef India and Ors «ess sRespendents

CURAN 3

HON'BLE MR, JUSTICE R.K. VARMA, V.C,
HON'BLE MR, S, DAS GUPTA, MEMBER (A )

( By Hem. hr, Justice R.K. Verma, ¥iGi)
By this petitien filed Under Sectien 19 eof

the Administrative Tribunals act 1985 the petitiener

has seught quashing ef the erder dated 28.6.,93
(Anne xure A=-l) whereby the petitiener has been srdered
te be cempulserily retired frem sarvices en attaining

the age eof 55 years en 30.9.93,

24 The facts giving rise te this petitien briefly

statmd are a@s fellewsi~

The petitiener entered ints service en 19.4.63
as L.D.C in the effice of Garrisen Engineer, Agra He
was premeted &s Upper Divisien Clerk against tho pest
under the Garrisen Engineer Baébina, but since the pesting
st Babina did net suit the petitisener he preferred te
ferege his premetien, In the year 1983 the petitiener
was again given premetien en the pest of Upper Divisien
Clerk at Mau but again the petitiener peeferred te ferege
his premetien, Accerding te the averments in the Caunter

filed by the Respendents the said premetiens were given
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te the petitiener because there were ne adverse entries

in the last five yesaIsS.

3o The Respendents have alleged that in the yeaIs

1989 and 1990 the pestitiener was given adverse remarks in
his ACRs te the effect that he tékes less interest in werk
and reguires censtant supervisien te ensure cempletien of
effice werk, The petitiener was given ene time premetien
frem LDC te WDC wee e 1 4,91 under the scheme fer Career
Advancement ef Greup 1! and. Greup 'D' empleyees. It is
alse stated in the Ceunter that the case oﬁfretegtfén beyond
55 years was recemmended by the Fermatiens where the
petitiener served i,=. Garrisen Engineer Kheria and Gerrisen
Engineer, Agra. But the Review Committequﬁ%ié Chief
Engineer Cemmand lsvel did net recemmend the petitiener's
retentien beyend 55 years censidering the petitiener's

perf ermance during the entire peried. As such the petitiener
was given netice of premature retirement w.e.f . 3C.9.93
against which the petitiener made representatien en 647,93
te the Engineer—in-Chief Brench, but the same has been
rejected by the Cempetent Autherity and censegquently the
impugned ercer dated 28.6,93(Annexure A=) campulsorily
retiring the petitiener weeof o 3046 .93 At dcom pmaaul

4. The learned ceunsel fer the petitiener has submitted
that as per the Ceunter filed by the respendents in answer
te the petitien, there is ne averment eof any adverse entry
in the ACRs ef the petitiener after 1971 and upte 1988 and
the respendents have alleged that in the yearsl989 and 1990

petitienser was given adverse remarks in ACHs te the effect
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that he takes less jnterest in werk and reguires censtant
supervisien te ensure mk cempletien of office werk and

these adverse remarks appears te ngprincipal material fer

cempulserily retiring the petitienel. It has been centended

that against the said adverse remarks the petitiensI had

a0 made representatien en 12,3.91 but the said representatien

has net been decided and yed the respendents have apparently

censidered the said adverse remarks fer erdering cempulsery

retirement of the petitiener.

- I It has alse been centended en penalf ef the

petitiener that the adverse remarks in the petitioner's
ACRs of 1989 and 1990 lese their significance and stand
superseded by reasen eof the fact that the petitioner was
given proemetien subseguently frem the pest of LDC held by

~ him te the post of UDC weelfe Lo4e91 under the Scheme feor
Career Advancement of Group 'C' and Greup 'D’ emplayees..
It has been peinted eut that it is clear frem Para 4(b)
of the letter dated 28.1.92(Annexure E te the Ceunter

'%fFAy/ filed by the reSpondents)'issued te the Chief EngineeIs

| of various cemmands en the subject of Career Advancement

of Greup 'C' and Greup 'D' empleyees that the premetien
under the scheme was te be allewed after fellewing due
precess of premetien with reference te Senierity=-cum=
fitness. ©S such, the petitioner~JE5 was promoted under
the scheme Srom LOC te WC WeBofs Lahe9l W0 senierity cum~
fitness basis. Consequently; it is urged that the adverse
ACRs ef 1989 and 1990 lese signif icance and stana supersede

and the same cannet ferm basis &ny mere feor cempulserily
’
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retiring the petitiener subsequently wee.fe. 30.9.93 as has
peen erdered by the respendents vide the impugned erder dated

28,6 .93 (Anne xure A=l)e

6o Attentien haes been in¥ited te the cepy ef E-In=C's
branch letter dated ;9.9.91 addressed te all cemmands G.E S
etc/which has been filed as an Annexure with the Re jeinder
of the petitioneragﬁvt’fhis letter is en the subject ef
strengthening of administratien; premature retirement of
Gevt. servants Greup 1C! and Greup 'D! snd prevides in its
para 4 retentien criteria fer cenducting review fer all
greup 'C’ and 'DY empleyees en attaining the age of 55 years
or 30 years qualifying service. As per clagse (ii) of Para
4(b) eof the letter it is previced that ne emploeyee sheuld
erdinarily be retired if his ssrvices during the preceding
five years er in the present grade( in case he has been

premeted within lsst five years) has been found satisfactery.

7. It has been submitted that as the petitiener was V

premeted frem LDC te UWDC weelf. 1,4,91 and there was nething

feund unsatisfactery against him in his service in the

present grade ef UDC,the petitiener was net liable te be

retired-accerding te the retentien criteria previded in

clause(ii) ef Para 4(b) eof the letter aferesaids.

8. The learned ceunsel fer the petitiener has placed
reliance en the decisien of the Supreme Ceurt in 'BrijMensn
singh Chepra Vs. State of Punjab (AIR 1987 Supreme Court948)
in,SUpport of his submissien that adverse entries prier

te his premetien w.eefs 16491 cannet be taken inte censi=

deratien while ferming epinien te retire him prematurfly

sin
ce the adverse entries lese their significance
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after premetien of the empley=e and alse that adverse
remarks against which representatien is pending cannet

be censidered,

9, The learned ceunsel appearing en behalf ef the

respendents has en the ether hand cited a decisien of the

Supreme Court in 'Baikunth Nath Das Vs, Chief District
Medical OFficer, Baripsda( A.J.R 1992 Supreme Court 1020) ..
.in suppert ef his submissien that the erder ef cempulsery
retirement has te be passed by the gevernment en ferming
the epinien bhat it is in the public interest te retire a

gevernment servant cempulserily jzng that the erder is

passed en the subjective satisfactien ef the gevernment er——=
the Review Committee and that the Review Cemmittee has te
censider the entire recerd ef service bef ere taking a
decisien in the matter, afcoursed&iﬁcﬁing mere impertance

te recerd of later years and kR that in passing dhe erder

of cempulsery retirement, the uncemmunicated adverse remarks
can alse be censidered since principles of natural justice

de net apply te an erder ef cempulsery retirement,

1C. Learned céunsel fer the respendents has alse cited

the case of 'Pest and Telegraph Beard énd Ors Vs, CeS N,

Murthy ( 1993 Supreme Ceurt Cases(L&S3) 710) te submit that

cempulsery retirement is based en subjective satisfacti@n'
3 Ml:

of the Reviewincg Autherity and wes net epenesd te ceurt's

interference in absence eof any material shewing malaf ides
¢ : ®

pgrversity, arbitrariness er unreasenableness.

O B we find thatlin the aferesaid case ef 'Baikunth Nath
a(gpr’w /
Das(Supra)* it has alse been held that if a gevernment
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servant is premeted te & higher pest netwithstanding
the adverse remarks, such remarks lese their sting, mere se,
if the premetien is based en merit (selectien) and net upen

senierity,

12. As has been peinted eut by the learned ceunsel fer
the petitiener, the petitiener was premeted netwithstanding
the adverse remarks ef 1989 and 199C te the pest eof UDC

in 1991 en 1.4,91 en the basis.of senierity—cum=fitness and

as such the adverse remarks lese their sting and signifdcance.

13, It has further been peinted eut that in the view

of the G.E. Agra, under whem the petitiener was werking

the petitiener was fit te be retained in service and as such
the Garrisan Engineer, Agra in his cemmunicatien dated

29,10.91 addressed te H.Q. C.W .E, Agra(Annexure 8 te the

petitien) had alse recemmended the case of the petitiener

fer retentien eof service, The petitiener has alse averred

that en appeal submitted by him against his premature:

retirement cemments were asked and the Cemmandant Werks
Engineer was of the epinien that the petitiener sheuld be
retained Beyend 55 years of age and this recemmendatien has
been ferwarded te Chief Engineer, Lucknew Zene, Lucknew en
21.8.93, Te this averment there is ne specific denial in

the Ceunter ef the reSpohdents.

14, Having heard learnsd ceunsel fer the parties and

in view ef the discussien aferesaid, we are of the epinien
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thet the adverse entries in the ACRs ef 1989 end 1990
pertaining te the petitiener 5éﬁ%§§tﬂ superseded by reasen
of the pstitiener's premetien as UDC and és such there was

ne adverse material in the service recerd of the petitiener
after the year 1971 till date fer being censidered fer his
premature retirement, Any adverse entry prier te 1971 being

stale ceuld net by itself have fermed the basis ef cempulsery

retirement en & reasenable censideratien pq this view eof the

ey e i e aonfimerTnia osacid

matte?ﬂ we hold $ impugned erder ef cempulsery '

retirement dated 28,6,93(Annexure A-1) is arbitrary, unrease=-
nable and is lisble te be quashed being net sustainsble
v if

in law. #Accerdingly, it is hereby quashed, The petitiener
shall be treated te be centinuing in service with the!
oA 0( i~

éntitld@antuufwsaiaryiallowance s per rules and shall be

taken back en duty within & fertnicht ef the cemmunicatien

of this erder,

15,  There shall, hewever, be ne erder as te cesfs.
K' k' VJL/(/W\
Memberch)' Vice Chairman

Dated ans 1 h 4

(W)



