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C EN n=tAL AD\U NI S iliA II VEnn BJl\;\L. ALLAI-IA BAD
B8'~Q1 AT ALLAHABAD------------------

Original Application No. 1296 of 1993

Subha sh O1andra Rai, son of
Shri Bhagauti Prasad Hai, vasi dent
of ViII a ge Sarehta, Post Phar S31

(Barhal ganj ), Di. str I ct G:>rakbpur.

..... .. . . Appli cant •

(By Ad vo ca t e Shri Ba sru s th a Tswa zl ) .

Versus
,

OJ-

1. Union of India through the Gen era.L Manager.
N. E. Raih-"ay, ~rakhpi..lI'.

2. Chief Personnel Officer, i\I. E. Railway,
G:;lr ak hpur ,

• •• '. ~ spo n den t s ,

(By Advocate S1ri Lalji Sinha)

Ho n t bl Et Jfl;r. ~_. Qa~$°G.ilLiC!. A.M. )
Hon' Ie Mr. T. L. VeI1lla J•• )

1. The appli cant was sel ected and snpanel I ad

f or appointment as Assi starrt Station Master.

Accordingly, " intimation was gi.ven to the

applicant vide letter dated 17.8.1992(Armexure-A-l).

Before issuing formal~i1tment _ ,the

applicant was called upon to furnish information

in prescribed proforma with respect to his char-acter
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2-~ antecedents. In that form, the applicant disclosed

that he ~es convicted for offences under sections
147, 323/149, 307/149, 148, I.P.C. in Sessions
Trial No. 379 of 1984, and that Criminal Appeal No·.~13
of 1988 has been preferred in the Hi~h Court against
the aforesaid judgment and order of conviction.The
Hiqh Court has a dmitted the appea 1 and issued not ices
to the respondents, and the applicant has been enlarqed
on bail on his executinq persona I bond and furnishing
two securities. The operation of the impugned
order has been suspended. In v iew of the sa id
conviction, the applicant has not been appointed and
deputed for training while other juniors to him
in panel have been so appointed and deputed. The
applicant before filing this application submitted
a representation against his non-appointment. According
to the applicant, the respondents have not disposed
of the said representation- filed, hence this application,
for issuing a direct ion to the respondents to depute
the applicant for trB ininq for the post of Assistant
station M9ster and provide a job to the applicant for
which he has been selected after completion of the
training.

2. It has been stated that the offences for
which the applicant has been convicted are not of
moral terpitude and as such with-holding of the
appointment is ar~itrary and unconstitutional.
Apart from that, according to the applicant,
the conviction of the applicant in the said
case cannot be a ground for denying employment to
him because the High Court has suspended the
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operation of convi c't.i on , Further case of the applicant

is that denial of ' appointment on the ground of

conviction, without giving an oppo.rt una t.y to him to

5:-0." Lhd tne conduct leading to his conviction is
~tA- ~ ,V./liV~'

not) j u stif~~ denial of the appointl1ent, is against

the principle of natural justice.

3. The respondents have resisted the claim of the

applicant.In the counter-affidavit it has been adoi tt ed

tha t the app.l i cant ba s no t been appoi n t ed bsceu se of

hi s convi c td on in the Sessions Tlial fOl o'ffences

u ndar sections 147, 323/149, 307/149, 148, I. P. C.

It is also not in di sput a that criminal ap~)eal filed
\

against t~e said order of conviction, has been acini tted .~

by the High Court and operation of the conviction has

been suspended. The short question, therefore, that

ar i se s for our con si der e t.ion is vllhetner denial of

appointment to the apr:iicar:.t on ths ground of his

co nv.i ct.i on In the Sessions case mentioned above, is

jus ti £i ed,

4. We have heard the learned counsels for the
C\.4

par tl e san d peru sed th ere co1.d. SO far", the que s ti.0 n

of denial of appc i ntn ent or the qrc und of poli t_Lcal

conviction 01. affiliation is concerned. the law

is settl ed that a ci td z en at the stage 0 f seeki ng

ellployment cannot be thrown out of eTJployment becau sa

of hi s poli ti cal convi ction or affiliation. After

errt er i nq into s ez v.ic.r, he is, howevar , bound by coc!e

of condu ct . The ratil.<Il.of decision in Kal.l.urL Vassayya

Vs. super i ntendent of post Offi C0S, Khammam Divi sion

Kham:na.1llj reported in 5ervi ces Law Report er (24)
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1980(2) ~age 433 relied upon by the learned counsel

for the ap,..ilicant is to the same effect as mentioned

above. Since the applicant has not been denied employ-

ment because of his political conviction or affiliation,

t ni s deci_-ion is of no avail so far as the question

in issue before us is concerned.

5. It may not be out of place to mention here

that according to sub-Jtul e (1) of Rule 40 of the Rail-

way Servants lzl s ci.pl.Lne and Apl..;eal Lul.o s, 1908, sCIVj ce=

of a r2lilway s orven t can be terminated for ( cc o.Iu c c

\'/10 i ch has 1 to r;i 5 co rrvi, ction on a criminal
\

charge. Under tl-te p rov.i sf.or.s of the aforesaid hule, :~

servi ce s of th e appli cant woul d have been te~rminatcd

for hi s conduct Laadi n q to hi s convi ction on criminal

cha rqe, had he been in the iiailv.fc,y service.
~~

The question is whf.?ther a conduct AWuld have been
r

sufficient justification for terminating the services

of a rlailwav an~Jloyeet is not good enough for ~,~,n9

employment or not. 'iJe are unable to agree witf_--:t;hel

?/X
cc n t en td on of th e Leai ned coun sol, for tbe apl-,licant

that·'~tion of trial Co ur t t s judgment is stayed A:Jh,
I (9tRCl/v 4

app ee L or'af ranoval frem s er vi ce on the ground of
'hr1~

conviction can be passed. The settled view, however,
I

is tr-a t the aprJr'otJliate aurhor i ty can pro cee d to act

und ai Sub-Hule (1) of R.L.le 14 of the Discit:line and

APt"' eal h't..les immedia tel)' af t cr the order of convi ction

is passed INi thout waiting for the apt,edl being fil ed

or if an appeal has been filed, vd tho o t waiting for

the resul t of the appeal. That being SO<, the

po s.i tion of law, it may not he appr c c.r La tr, for the
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Trdbunal to i S5....: e a dir ection to 'th e I espondent s to

issue appointment order to the applicant witbout waitin~

for the r asi.L t of the appeal.

6. Wemay, howevcr , like to point oct tr a t for

terminating the sea:vi ce s of a hail way emt,loyee under

Sub -hule (1) of hule 14 of the Discipline and Appeal

lules, the appointing authority is r e oui r ed to r ecor d

the finding that the ccncu ct leading to the ccnvi cticn

of he delinquent emplojEe was such that retaining him

in service is not in the publ I.c interest. Before

recording such finding, the empl.oy ee ha s to be given
,

an e ppoz-t uni, ty to ShOIN cause against such a COUI se of ';i'

a ct.i c n, Frorn the averments made in the coun ter r epl y

it is not clear 'Nhether the respondents issued a notice

to the apt-"')licant to show cause as to vthy he should not

be denied appoini:ment for the reasons of his conviction.

1:"1e I espondents, may, however, ccnsider~ the de s.i r abi-

Li, ty of doing SO before any decisicn on the representa-

tion fil ed by the apr-I i, cant is taken. In any view of

the matter the ultimate daci, sion as to whether the

applicant should be given a ppoi rrtmerrt no twr th s tandl nq

hi s convi ction in the sessions case, will re that of

the respondents.

7 D The counsel for th e appli cant ha s al so pl aced

reliance on the de c; sion of Andhra Pradesh Fiigh ():)urt,

in A ..taru k Rao, Vs. Director,Defence, Met-Ilurgical

Resear· ch Labora tory, Byderabad and another,

reported in Services Law kepo:ctCl' 1985(1) Vol.38

page 165 and deci sion of the Supr erne Cour t in
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Jagtar singh v s- Director, Central Bureau of

Investi ga tion ~ o tb sr Sj .pepor ted in 1993 suer an e

Q:lurt Cases(Labour & Servi ces) page 922.

We have perused both the deci sions (supra) and

we find that nei ther of the decision is of any

assistance to the appl a cant, In A. Maru k Rao's

C2 se, the appl.L cant was sponsored alongwi th the

names of some o tb ar to the Director, Def once,

Metallurgi cal Hesearch Labor atory, Hyderabad

for being recruittcd to the post of Tra de sn en

Turner in that Defence Organisation. He was selected

pr o v.l sdonal l y for the said post. his selection was

su bject to veri fi cation 0 f chal a cter and antece-dents
foundby the police authoriti "s and ~1C~ beingLmeoically

fit. The applicant disclosed in the attestation form

that he was earlier convicted,)uQ~ xxtbnexX)X UJC\x:1UUl

x&x X.QxlKu.~for sl\oL;ting pol i ti C"'!.. slogans

in 1977. The appointment of the appli cant to the

po st of Trades man (C) was cancell ed on the qr ound

.
"ji

of hi s convi ction. Andhr a Pradesh Hi gh COurt whil e

setti ng a s1de the or del.' cancelling the appoin1ment

of the ap ~li cant 0 bser vcd that :-

"The I)eti tioner' S prov.i sional appointment
must have raised high hopes and great
expectations in the young and enel'getic
mind of the pa td t.i.on er , Befc r e dashing
those hilj1 and legitimate hopes to the
ground, the State ought to bav e foLl cwed
the principles of natural justice and the
p eti tioner ought to have been gi von an
opportunity to show cause \.vhy his provisional
appointment should net have been set-aside.
letting aside a provisional onpl.oymerrt has

as serious ccnsequences as setting aside
a pr ovi, sional empl.cym errt can 0 per ate
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permanently. Befor e th e State can be
p ermi. tted to produce those catastrephi c
results, law '"..Quldrequire the state to
follow the pr i nci pl e s of natural justice.
Th e petitioner in the circumstances, ought
to have been accorded a faiI opportunity
and hearLnq ;"

The facts of the case before the Andrz-e

Pr a desh Hi gh Court r af er red abo v e and 'th e Cc3 sa befer e

us ar e all together different inasmuch as the

respondents have not issued any appointment
!-I/; t:J~1 e-: -rr-r-:

provisional 0':" oth e wi s s; hence this decision is

of no hel p to the appli can t.
\

.~

8. In Jagtar Singh's cas e, the appellant was

selected by the Lnicn P•...blic Service Commission

for appo i n tn errt to the po st of Senior Publi C

Pro secutor, Central Bureau of Investi gation, Ministry

of Home Affairs, Cbvermlent of India. Ee was, however,

deni ed the appointment on the ground tha t apt: ell ant

was not suitable person for appo.i.n trn errt fox

the re a son s recorded in the sealed COver,

produced before the IX:ibunal. The 1i.ibunal did

not open the sealed cover and relyin~l on the

averments made in the counter-affidavit, dismissed

the appli cation of the a pli cai t after p erc si.nq

the counter and sealed cover; held that denial

wa5 ba sed on surmi ses and conj s ct.ur e ari sing out

of the single incident which remarked non-application

of mind and was therefore, not justified. l1"le facts

of Jagtar oJingh's case and the case on hand, not

being identical, The ratic of the decision of
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the Supreme Q:>urt in the said case has no application

under the facts of the case as such we find that

decision of the Supreme Court is no no assistance

to the appli cen t ,

9. For the above rea sons, the deni a1 of th e

appo i.n tmerrt to the appli cant on the ground of hi s

conviction by Sessions Court f or the offences

under Sactions 147, 323/149, 2JJ7/149 and 148,

I. P. C. ca~~e faL.lted and as such no direction

as prayed for, can be issued. This order shall not

however, debar the re sxriderrts to call upon the

appli cant to explain as -r;:; why he XXXhOfXX'"

should not denied the appointment an account

of hi s co nvi ction on criminal charges and

de cl, de the question of the appli cant' 5 appointment

after arriving at a decision whether the conduct

of th e eppl Lcant I ea ding to hi s convi cta on is

'Ii'

such that he sho~l d not be appo ....rrt ed.

nere ',,"IOuldbe no order as to costs.

VKP/-


