CENTHAL ADMINISTRKATIVE THIBUNAL. ALLAHABAD
BENCH AT ALLAHABAD

DATED 3_ALLAHABAD THE _ _;J_?f'_gjaﬁﬁ,_ 1995

Original Applicstion No. 1296 of 1993

Subhash Chandra kai, son of
Shri Bhagauti Prasad Hai, kesident
of Village Barehta, Post Pharsar
(Barhalganj ), District Gorakhpur.
seseses- Apolicant,

(By Advocate Shri Bashistha Tewari).

Versus

l. Union of India through the General Manager,
N. E. Railway, Gorakhpur.

2. Chief Personnel CUfficer, N. E. Railway,
@1r akhpur,

sves. B Spondenis.

(By Advocate Shri Lalji Sinha)

Hon ble leo D L)as G‘L&ta uf‘f.)
Hon'ble Mr. 1. L. Vemma %J.[ﬁ.)
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1. The applicant was selected and empanelled
for appointment as Assistant Station Master.
Accordingly, ., intimation was given to the
applicant vide letter dated 17.8.1992(Annexul e=A=1l).
Before issuing fcrmaltappoi tment -’ , the
applicant was called upon to furnish information

in prescribed proforma with respect to his character
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(W) antecedents, In that form, the applicant disclosed

that he was convicted for offences under sections

147, 323/149, 307/149, 148, I1.P.C. in Sessions

Trial No, 379 of 1984, and that Criminal Appeal No,213
of 19188 has been preferred in the Hioh Court ag2inst
the aforesaid judgment and order of conviction,The

High Court has admitted the apreal and issued notices
to the respondents, and the applicant has been enlarced
on bail on his executing personal bond and furnishing
two securities, The operation of the imrugned

order has been suspended. In view of the s2id
conviction, the applicant has not been appointed and
deputed for training while other juniors to him

in panel have been so appointed and deputed, The
applicant before filing this application submitted

a representation against his non-appointment. According
to the applicant, the respondents have not disposed

of the said representation filed, hence this application,
for issuing a direction to the respondents to derute
the applicant for training for the post of Assistant
Station Master and provide @ job to the applicant for
vhich he has been selected after completion of the
training.

25 It has been stated that the offences for
which the applicant has been convicted are not of‘
moral terpitude and as such withe=holding of the
appointment is arbitrary and unconstitutional,
Apart from that, according to the applicant,
the conviction of the applicant in the said
case cannot be a ground for denying employment to

him because the High Court has suspended the
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operation of conviction. Further case of the applicant
is that denial of ' .  appointment on the ground of
conviction, without giving an opportunity tc him to
sticw that the conduct leading to his conviction is
Qs ndof
not’justifﬂeﬁ denial of the appointment, is against

the principle of natural justiice.

3. The respondents have resisted the claim of the
applicant.In the cunter-affidavit it has been admitted
that the applicant has not been appointed because of

his conviction in the Sessions Ttial for offences

under Sections 147, 323/149, 307/149, 148, 1. P. C.

It is also not in dispute that ariminal appeal filed
against the said order of convicticn, has been adnitt@d»é
by the High Court and operation of the conviction has
been suspended. The short questicon, therefore, that
arises for our consideration is whether denial of
appointnent to the apelicant on the ground of his
conviction in the Sessions case mentioned abkcve, is

justified.

4, We have heard the learned counsels for the
ad
parties and perused the record. S far,the question

of denial of appointment on the ground of political
conviction or affiliation is concerned, the law
is settled that a citizen at the stage of seeking
enployment cannct be thrown out of employment because
of his political conviction or affiliation. After
entering into service, he is, however, hound by code
of conduct. The ratio of decision in Kalluri Vassayya
Vs, Superintendent of post Offices, Khammam Division

Khammam ; reported in $rvices Law Reporter(24)
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1980(2) page 433 relied upon by the learned counsel
for the applicant is to the same effect as mentioned
above. Since the applicant has not been denied employ-
ment because of his political conviction or affiliation,
this deci:lon is of no avail so far as the question

in 1issue before us is concerned.

5 It may not be out of place to mention here

that according to sub-HKule (1) of Rule 40 of the HRail~
way Servants Discipline and Appeal hules, 1908, servi ces
of a reilway servanti can be terminated for & ccnduct
vhich has leg .~ @ to his conviction on a criminal
charge. Under the provisions of the aforesaid Rule,
services of the applicant would have been terminated
for his conduct leading to his ccnviction on criminal
charge, had he been in the Railwey Service.

The guestion is whether a oonduct,hb:?d have been
sufficient justification for termineating the services
of a mailway Employee, is not good enough

employment or not. W are unable to agree

centention of the leained counsel for the applicent
that%ﬁuon of trial Court's judgment is stayed An
& Wi of

appeal oﬁief-lan(/gval from service on the ground of
cocnviction can};be passed. The settled view, however,
is that the appropriate authority can proceed to act
under Sub-Rule (1) of Rule 14 of the Discipline and
Appeal Rules immediately after the order cf conviction
is passed without waxiing for the appeal being filed
or if an appesl has been filed, without waiting for

the result of the appeal. That being z%x, the

position of law, it may not be appropriate for the
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Tribunel to issue @ direction to the respondents to
issue appointment order tc the applicant without waiting

for the result of the appesl.

6 We may, however, like to point out that for
terminating the services of a Railway employee under
Sub =hule (1) of Rule 14 of the Discipline and Appeal
Fules, the appointing authority is recuired to recocrd
the finding that the conduct leading to the conviction
of the delinquenti employee was such that retaining him
in service is not in the public interest. Befcre
reccrding such finding, the employee has to be given

an epportunity tc show cause a'gainst such a coulse of
acticn. From the avermentis made in the counter Ireply

it is not clear whether the Iespondents issued @ notice
to the applicant to show cause as to why he should not
be denied appointment for the reszsons of his conviction
The respondents, may, however, considere2 the desirabi=:
lity of doing so befocre any decisicn on the representa=-
tion filed by the applicant is taken. In any view of
the matter the ultimate decision as to whether the
applicant should be given appoinitment notwithstanding
his conviction in the sessions case, will ke that of

the I espondentse.

Vi The counsel for the applicant has also placed

reliance on the decision of Andhra Pradesh High ourt,
in A Manik Rac, Vs. Director,Defence, Metallurgicel

Research Laboratory, Hyderabad and ancther,

reported in Services Law Reporter 1985(l) Vol.38

page 165 and decision of the Supreme Court in
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Jagtar sgingh vs. Director, Central Bureau of

Investigation & cothers; peported in 1993 Supreme

Qurt Cases(Labour & Services) page 922.

We have perused both the decisions (supra) and

we find that neither of the decision is of any

assistance to the applicant. In A. Eanik Rao's

cese, the applicant was sponscred alongwith the

names of some otrher to the Director,. Defence,

Metallurgical Rgsearch Laboiatory, Hyderabad

for being recruitted to the post of Tradesman

Turner in that Defence Organisation. He was selected

provisionally for the said post. His selection was

subject to verification of character and antece-dents
: found

by the police authoritiecs and waw beinglyedically

fit. The applicant disclosed in the attestation form

that he wes earlier convicted xm@Exxxiexikxcxpkins

,&&&x&xxxnakxknk!x'fol shouting politicel slogans

in 1977. The appointment of the applicant to the

post of Trades man (C) was cancelled on the ground
of his conviction. Andhra Pradesh High Court while
setting aside the order cancelling the appointment

of the applicant observed that :=-

"The petitioner's provisional appoiniment
must have raised high hopes and great
expectations in the young and energetic
mind of the petitioner. Refore dashing
those hign and legitimate hopes to the
ground, the State cught to have followed
the principles of natural justice and the
petitioner ought to have been given an
opportunity to show cause why his provisional
appointment should not have been set-aside.
Betting aside @ provisional employment has
as serious ccnsequences as setting aside

a provisional emplcyment can operate

g e
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permanently. Refore the State can be
permitted to produce those catastrophic
results, law would require the State to
follow the principles of natural justice.
The petitioner in the circumstances, ought
to have been zccorded a fair opportunity
and hearing.?

The facts of the case before the Andrrae
Pradesh High Court referred above and the case before
us are all together different inasmuch as the
respondents have not issued any appointment
pi fav e g Ca rfW\,w -
provi sional oI otherwisef hence this decision is

of no help to the applicaent.

8. In Jagtar singh's case, the appellant was
selected by the Unicn Public Service Commission

for appointment to the pocst of Senior Public
Prosecutor, Central BRureau of Investigation, Ministry
of Home Affairs, Covernment of India. He was, however,
denied the appointment on the ground that appellant
was not suitable person for appointment fox

the reasons recorded in the sealed cover,

produced before the Tribunal. The Txibunal did

not open the sealed cover and relying on the
aveIments made in the counter-affidavit, dismissed
the application of the applicaat after perusing

the counter and sealed cover ; held that denial

was based on surmises and conjectule arising out

of the single incident which remarked non-application
of mind and was therefore, not justified. The facts
of Jagtar ®ingh's case and the case on hand, not

being identical, fhe ratic of the decision of
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the Supreme Gourt in the said case has no application
under the facts of the case as such we find that
decisicn of the Supreme Court is no nc assistence

to the applican t.

9. For the above reascns, the denial of the
appointment to the applicant on the ground of his
conviction by Sessions Gourt for the offences
under $ections 147, 323/149, 307/149 and 148,

I. P. C. canibe faulted and as such no direction
as prayed for, can be issued. This order shsll not
however, gepap = the regpondents to call upon the
applicant to explain as W why he XXXXXXXXK
should not denied the appointnent an account

of his conviction on criminal charges and

deé;de the question of the applicant's appointment
after arriving at a decision whether the conduct
of the applicant leading to his conviction is

such that he should not be appcinted.

There would be no order as tc costs.

.

vJ .M. ACPAQ ‘a
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