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Or i.q in a L APi liGation .100 1..'2.76of 1993

Union of India and Ors o ••• Petitione r-s

Versus

Ram Chandra and another • • •• R(-:sponrje nt s

HUN•BLE jVH, JGSTres R. ,I<, Vfi{MA, V.C.

BON•31£ MISS. USH.t\ SEi'!. MEM.B;!HA)

( By Hon. [vIr. Justice R.K. Varma, V.C. )

By this petition file d Under Section 19 of

t.he dministrat1ve Tr Ibun aIs Act 1985, the Union of India

(Northern 1 ailway) has sought setting aside dlf the order

dated 15.3.93 Passed by the Cornmfs s Loner in Workmen

Compensation Case No. 31/92 Ram Chandra and another Vs.

A.R .M. and another at Kanpur (Annexure A-l to the petition)

'f'"

Under the :.iorkmen·s Compensation ct 1923(hereinafter

referred to as the Act).

2. The facts giving rise to this petition brief 1y

st ated are as fo 1101.%:

The respondent nO.l Ram Chandra VJaSworking

on the post of Box Forter in the employment of the petitioner

Nor thern J; ai Iway at G.M.C ':I2.rd, Juhi, Kanp'ur. IN en he met

with an accident at 23-15 hrs on 11.6.71 in course of his

cuty as a t;Jorkman. The personal injury caused to the

respondent no s I arose Qlut of and in the course of his

ernp Loyrren t., The injury caused re su It ed in amputation of

respondent no.l's left Ie q, The respondent no i ; was admitted

in hospital on 11.6.71 and after his leg was amputed, the

respondent no s ; waS turned out of employment. The respondent

no i j made demand of compensation f rom the 1\ai1way Administra-

tion by sending notice to t bern but he received no response •

• • • p2



: : 2 ..• •

3. The responde nt No01 ultimate ly filed Workmen

Compensation Case No. 31/92 before the Commissioner,

Respondent No.2 claiming compensation for the injury and

the medical expenses with drrt.ere st , The Railway Admini-

stration resisted the claim on the ground of limitation

and raised the Objection that the respondent nO.l be requi::ed

to prove his allegations by additional evidence.

4. The res ponden t no. 1 filed an application for

condoning the de lay in filing the claim peti tion for

compensation, stating that the respondent no. 1 had continued

to make demand ~f payment of compensation and rre di.c aL

expenses from the Railway Authorities until he f i Led this

petit ion. The Rai lway Adminis tration did not particu lar Iy

oppose the respondent NO.l's application for condonation of

.
'Ii-

de lay in filing the claim for compensation and the Commissio-

ner found sufficient cause on the ground of diligence and

disablemant on the part of the respondent no. 1 and conse-

quent ly condoned the de lay in filing the claim petition

5. AS regards the quantum of compensation the

learned CCi!TIrnissionerfound that the respondent no , 1 was aged

about 22 ye ars at the time of aCCLderrt and \1el was receiving

a salary of Rs.600/- per month. No evidence in opposition

to the claim was adduced by the. ailway Administration.

The learned 6ommissioner found that the respondent no.l's

left leg was amputated at the level of his thigh and the

certificate of the Chief Medical Officer dated 5.5.92,
certifying the respondent's disablement as 85% was given

in pursuance to the reference made to him by the Commissioner .
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6. Accordingly, the Commds s Loner- Workmen Compe-

nsationcomputed the amount of compensat Lor; as P.'i.•:::)6,7~.;J../-.

r<:ving xegard. to Sched.ule IV of section 4 of the Act and

awarded the said amount as compensation. A penalty of

50% of the compsns at.Lon amourtting to Rso28,395/- has also

been directed to be Paid for default of payment of compensa-

tion ir. a:'c1jtion to the amount of cornpen s at Lon , The Railway

Administration has also been directed to pay interest 2t t.he

r ate of 9% per annum on the amount of compensation and

penalty.

7. In the courts of arguments before the Commissioner

the ii.ai lway Administration accepted' th2 disab Lerren t as 40%

instead. of 85% as ce r t i.f Le d by the Chief NiP-(Hcal Officer,

Kanpur 0

Being aggrieved. by the quantum of compensation

and penalty as dete rmine d by the Corrr-ds s i.one r of Workmen

Compensation, the •.•.ai lway Administration has file d this

f·e tit i.on ,

90 The 18arne(\ c curise 1 for the pe ti tioner, Union

of India (Northern Railway) has contended that the e s ponoen t

No g 2 C,(lfTlr'lission'~rUnuer Vvorkmen's Compensation Act 1923 at

Kan pur , has failed to exercise the discretion judicially

in condcn In j the long de lay of about 20 years in entertaining

the claim of the employee, respondent no r j, for compen s at i.on

unie r th':~Acto It has also been submitted that the Respondent

No.2 did not say anything on Section 10 of the Act which pr ov i,

d~d for conditions for the maintainability of the petition

for compensation ••
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10. We find from the impugned order of the

Commissioner, Respondent No.2 that the learned Commissione.rt

con s Lc'e re d the aspect of delay while dealing with the

claim petition of the employee for condonation of de lay

in f Ll Lnq the claim for corrpensat Lon, The learned

Commi.ssIone.r has found that the claimant-respondent noo..1.

had been cons tantly demanding cornpensat.Jon and medical

expense s from the hailway Administration and finding no

.re s ponse to his repeated demands t>.e c l.F.1imant-resrondent no s I

filed the claim petition alcng with an application for

condonation of de lay before the CoiTmi::,:;ionex', Responce nt

NO.20

11. The le arned Commissioner has observed that ..
the Railway Ajministration did not particularly oppose

the claimant IS application for condonation of de lay and that

f rom the docurrents filed re lating to the de lay, it becomes

clear that claimant-workman has been sending letter s deman-

ding cornpens at 1(:n l~o Administration and when

the claimant workman was not paid compensat i.on , he filed

the instant claim. 1116 learned Commissien sr has taken into

ace aunt the f actor of disab lement on account of amputat ion

of t0e claimant's left leg as a re'Ju.}t cf the injury susta-

ined by him in the accident arising out of and in the

course of his employment as a cau se f o r- the de lay in filing

12. ThQ.s the learned Commissioner has apparently

exercised discretion having I egard to the disc-retionary

power contained in proviso to Section 10 of the Act whereby

the Commissioner has power to en te r-t.ei.n and decide any
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claim of compensation in any case notwi thstanding that

the notice has not been given or the claim has not been

preferred in due time, if he is satisfied that the failure

so to give the notice or to prefer the claim, a s the case

may be, was dtie to sufficient cause ,

13. In vis"v) of proper cons i.de ration of the question

for condonation of de Jay .i n filing of t he claim for corn 8-

nsation and the learned Cornn.Lss Lone r I" observation that the

I ai1way Administration did not particularly oppose the

c La Lrr-arrtJ s a [,lication for condonation of de lay, we find

no s cope for reagitating the matter of de lay a.b:'eady

condoned by the le arned Comrnd ss Lone r , respondent no. 2. The

contention on behalf of the petitioner, Union of India that

the claim :lIias barred by time, is therefore rejected.

14. The learned counsel for the petitioner has

contended that fu 11 opportunity was not given to the Rail\'J~

Administration f or defending the case for compensation. VIE

find no substance in this con te ntion and nothing has been

pointed out from the record in support of this conten t ion ,

No grievance on this score ai-'r:ears to have been made in the

wr i.t ten ar qurrents submitted. on behalf of t~ pet i t.Lonezs

bef or e the Comr.u s sLone r under the. ct(.Annexure ..4-4 to the

pe t.it i.on }, The learned 6ommission~?r has observed that no

evidence was adduced nor any docurnerrt s filed on behalf of

the Rai lway Administration in def enc e , The contention of

not giving full opportunity appears to be ba se Ie ss and cannot

be ace e t eel 0

15. The last contention raised on behalf of the

peti t ione r is that the award of compens atLon , pena lty
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and inter E~st is corrtnar y ~o the provisions of the Act 0

It has been urged that the pr-ov.i s ion s as they stl.cd in

1971 were applicable which the respondent No.1 has failed

to notice.

I t has be en submit tea on be ha 1£ C f '_he pe ti tio

ner that the dailvvay Administration has re-employed the
•re sporiden t nO.l w. e. f. 26.1C. 1987• It hd5 been urged

that the workman, respondent nO.l suffered disability

to t.ho extent 'of 40}~ and not 85% as a result of amputation

of leg. However, no convincing material was pointed out

by the learned cou nse I in support of the -uburi s si cn that

the d.i sab Ienan t suf f er ad by the claimant-workman should be

adjudged 40% and not 85;6 as de te r rn.ine o by the lA~rned

Commissioner. The circumstances that the pa tLt ione r has

been provided re-emplcyment he s L9€n ur qed for reducing

the amount of compensation and pana Lty , Nothing has

been pointed out from thp statt.;tory 10 ov.i s i.on s to show

that re-emplo~'ment cou la be taken into account for reducing

the arroun t of compen sat Lc.n OI the pena It.y payable in

r-e s pe ct of the injury due to non-payment of compensat Ion.;

170 The rate of interest chargeable on the .)mount

o c c:..m}.f:n'c;tion as poi.nced ou-t by the leatned eommissionf'r *
is 6% as per provision of $ectlon <~}~of the ct and not

9 %0 It has also been poin ted out that in compirt ing the

amount of compensation t he ]parned Commissioner has t aken

Lr+o account the table provided in chedule IV Under e c ,

4 as amended by Act 22, 1984, section 7 woAof. 1 7.84)
v'hereas the cornpe nsa+Lon arises in r e s pec't of injury

sustained in an accident which took place in 19710 ::.t

has been su.bmitted that the d1etermination of compe ns at Ion

could have been made on the basis of unamended provisions
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of t he Act as existing in 19710 This submission of the

learned counsel in our opinion, rrer Lt s acc ep'tanc e , As

" u ch , while ho Idi.ng the c Ie Lmant-swo.rkman , respondent No , 1
~

entitled.( cornpenset Ion with interest @ 6% together '!'lith

~)O%of the arnoun+ of compensation as penalty), ~ set

aside the award as compat.e d by the learned Ccmmi.ss Ione r

and hereby .remand -::.his C()S.G to t.he Comr-d ss Loner for a fresh

determin()tion of the amourrt of compensation within a p:=riod

of four non th s on the basis of the un-amended provisions

of theA,ct as stood in the year of accident 19710 The

amount cf cornpen sat ion so determined shall carry interest

of 6% per annum and the ps t it i.oner shall also pay pe na Lty

equal to 50% of the arncurrt of compens at Lon, \

'Ii'

Accordingly, this petition si:iJtnds disposed

of with no order as to costso

Vic €, Cbe; irrran

Uv/


