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THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABRD BENCH ALLAHABAD
%

Griginal Application No0o.1273/1993
Jagdish Singh Diﬂesh e e o o e s Applic&nt
Us

Union of India and others o . FRespondents

=00 =

HCN'BLE MR MAHARAJDIN, MEMBER(J)
HON'BLE MR S DAS GUPTA,MEMBER(A)

( by Hon'ble Mr Mabarajdin, Member-J )

This application has been filed by the applicent
under Section 19 of the édmihistzative Tribupal Act
seeking the relief to quash theorder of transfer dated
20-08-93 (Annexure A=4), It is further prayed that
the respondents be restraiped from interfering with the
working of. the applicant as Superintendent of Post

Offices fufassil Division, Kanpur.
) ) p

The relevant facts giving rise to this appli-

cation are that the applicant was posted as Superintendent
PP P i

of Post Offices, Mufassil Division, Kanpur (hereinafter

referred as S.P.0s) on 28-05-92 on ad-hoc arrangements
: &

by respondent No.,2 and thereafter vide letter dated
30-06-92 he was regularly appointed on the post (Annmexure-
1). It is stated that the Appointing Authority in case

of the applicant is resgdndent Nigo 2, After having

taken over charwe on the post, the applicant has been
continuously performing the duties uiﬁh entire satis=-
_Factignrféfhis éuperiors and there ig no complaint

s
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against the applicant in regardlto his work and
conducty On 20-08-93 respondent No.3 asked the
applicant to bandc-ocver charge of the post of
S.P.0s. without giving any order of transfer.
ince the applicant has not geceivedthe order
ﬁf transfer, therefcré, he refused to hand over
the charge and heclaims that he is still conti-
nuing to work on the post of S.P.0.s. The
applicant has stated that he somehow manzged to
get the copy of the transfer order unofficially
in order to challenge the same before this Tribunal
(Annexure A=4). According to him this order of
transfer was passed to accommodate Shri G;P.Duivedi
respondent No.4 on the post of S.P.C.s. Respondent
Noc o4 has been working as Deputy Chiéf Bost Master.
Kanpur Head Post Office Kanpur who was declared
unfit for holding the sensitive post while he
was working on the post of Assistant Director in

the office of the Post Master General, Kanpur.

. The applicant has alleged that the post of S.P.C.s

is 2 sensitive post and the applicant has taken

the charge on 31-05-52 and has hardly worked on

that post for about one year. Accbrding to him

as per policy of the department circulated vide

memo dated 14-02-61 it was desired that the
employees belonging to Scheduled Castes and Scheduled
Tribes should not be harassedby frequent transfer.
The applicant has further said that respondent No.1
has issued circuler letter dated 12-04-91 regarding
the rofation of the official working in the sensitive
post, through which it was directed that instructions

may be followed strictly and rotaticn of the
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staff,particularly those working in the sensitive

A#TﬁT{
post)should e*%fae%%y be resorted to after having 4iva
——nicy (%

t
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#%utuo or three years {Annexure A-6). The applie=

N :
has also alleged that respondent No.3 is annoyed
with him because the applicant has been making
request for having telephone facility at his
residente sc order of transfer passed by him is
arbitrary, malafide and unjust., According to
the applicant the transfer was made not in the

(8]
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administrative exigencies but it is passed
accommodate the respondent No.4 in place of the

applicant. It is also stated that the transfer
order is passed against the departmentzl instruc-

tions and the applicant has not been given an
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opportunity to represent
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order.
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respondent No.3 uvhoc- passed the ord

€A er
of transfer is not the Appointing Authority of the
applicant as such he is not competent authority to

transfer the applicant.

The respondents filed Counter Affidavit and
resisted the claim of the applicant interalia on
the ground that the respondent No.3 has not passed

the order of transfer malafidely rather it hzs

(13]

been passed on administrative grounds. Hespocndent
No.3 who is the Fost ilaster Genzral, is competltent
to pass transfer order of the officer of the rank
of the apbplicant vithin the region. The respondent
No.2 who is the Post Master General posted at

Luckncw has pouer to pass the transfer order within

the circle, It is wrong to say that respondent No.4
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Shri G.P.Duivedi was found unfit to be posted
as Superintendent of Post Offices, Mufassil Ovn.
Kanpur and the impugned order of transfer has
not been passed to accemmodate him. It is also
wrong to say that the post of S.P.0.5 is a
sensitive post and no classificetion hasbeen

made in any of such post.

We have heard the learned counsel for

-parties and perused the record.

The applicant has been transferred from
the post of S.P.0.s and posted as Dy.Superintendent.
Reiluéy Mail Service, Kanpur Division, Kanpur
vide Post Master General, Kanpur memc dated 20/8/93.
Thus the applicent has been shifted locally from
one post to another pcst and this arrangement ,
according toc the respondents, has been made due
to administretive reassons. The applicant refused
to hand over charge of the post which he held on
the pretext that the crder of transfer wes not
served on him, but this fact has been denied by
the respondents when according to them the order
of trensfer was duly served in the office of the
S.FP.0.5 and the receipt clerk of the office of
S.P.0ss has received the transfer order on 20/8/93
and the same wes alsc handed over to the applicant
on 30-08-83 in the afterncon. The respondent No.4
who has been posted in place of the applicant as
S.P.0.s has assumed the charge 06’23-08—93, so the
impugned order cf transfer dated 20-08-93 has
already been.effected. The applicant is abscconding

from the offige as he did not atténd the office
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after 20-08-93 inspite of reminders and XP Docket

dated 23-08-83 sent to his residence to report
for duty. Houever, the applicant sent applica-

tion for C.L.which ues

rejected, even then he
did not attend the office. The respondent No.é4
after having assumed the charge is working on

the post of S.Psl,s from 25-08=-53.

The post of Superintendent,Pcst Cffices

is equivalent to the post of Deputy Superintendent
of Railuay Mail Service.and both belonging té

PeSe Group 'B' cadre in the same pay scale and
status, The office of the Superintendent Post

Of fices, Mufassil Division Kanpur as well as the
office of Deputy Superintencent, Railuay Mail
Service Kanpur are functicning in one and the

same floor of the building, as such, no change

in the status at the place of working is involved.
The order of transfer does not amount ta any
punishment nor it was passed to accommodate the
respondent No.4, the order was passed ﬁue to

administrative reasons.

The applicant hzs allaed malafide against
respondent No.3 who passed the order of transfer
on the ground that responcent Nc.3 became annoyed
as the applicant said to have been insisting for
installatbn of telephone at his residence, This
fact is denied by the respondents and it is stated
that every S.P.0.s is entitled for Telephone faci-
lity at his residence and it uas for the applicant

to insist and avdil the facility. The contention

of the applicant is that the order of transfer is



P~
-
o

malafide amd is not sustainable because the
respondent No.3 at no point of time refused
to provide telephone facility to the applicant

for which he was entitled.

The applicant has stafed that the post
of S.P.0.s is a sensitive post and the applicant
has worked only for one year whereas according
to Circular dated 12-04-91 {(Annexure A-VI) regar-
ding rotation of official working on sensitive
post sholld be rescrted to after every tuo or
three years. The respondents have denied that
the post of S.P.0.s is classified as sensitive
post., The applicant hes not produced any
evidence to show that the post which he held
was declared as sensitive post, so it cannot be
said that the transfer order was passed against

the departmental instructions and the rules and
the case law cited by the applicant R.Jayaraman
versus Union of India reported in 1991(17)A.T.C.~-
151 (New Bombay) is not épplicable to the facts
of the present case. It is alsc contencded that
an opéortunity to represent against the order of
transfer was not given to the applicant and for
this purpocse the reliance hes been placed in a
case of Ram Kumar Yadav versus Union of India
1991(17)-A.T.C.=-529-Delhi as well as in case of
Shanti Kumari Bajpayee versus Director of Fost
Of fices reported in 1981=S.C.C.{L & S5)-285 in
which it was held that against the transfer order
the Government employee has right to represent,

"The applicant hihself has said in the application

SN
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that before receiving the transfler order he
approached thié Tribunal seeking the relief to
quash the transfer order. Thus the applicant
before availing an opportunity tc represent his
case has approached this Tribunal for which the

respondents cannot be blamed.

The applicant has referred a memc dated
14-02-91 while it is said -during the course of
deliberations of the first meeting of the Natiocnal
Committee for Centenary Celeberations of Dr.Bhimrac
Ambedkar that the employeeé belonging to Scheduled
Caste ancd Scheduled Tribes in Central Government
are harassed by frequent transfers. 0On represen-
tation made by the employee the stereo type replies
have been discouraged ancd it was desired that the
cases should be considered with an open mind. The
reshondents in reply to the plea taken by the
applicant have said tha thefe is no any such
direction that the employees belonging to scheduled
castes and scheduled tribes may not be transferred,
sc the letter Anmexure A-5 filed by the gplicant
is also of no aval which is an extract of letter
of Senior Superintendent of Pogt Cffices,Moradabad.,
The contention of the applicéht:lhet the impugned
order of transfer hes been passed in violation of
the policy decision anc against the executive
instructions. This point has been set at rest
by the pronouncement made in the case of Shilpi
Bose (MFﬁ)& Others% versus State of Bihar & others
1992-S.C.C.(L.& S.)=127 in which it was held by

the Hon'ble Supreme Court that even if a transfer
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order is passed in violation of the executive
instructions or order, the Court ordimarily
should not interfere with the order.The epplicant
has not been able to make out any extra-ordinary
ground that woddd warrant this Tribunal to

interfere with the impugned order of transfer.

In the impugned order of transfer it
is clearly mentioned that the transfer of the
applicant has been ordered on administrative
grouncd and in a case of Union of India versus
HeR.Kirtania reported in 1989(4)=S.L.R.=9 it has
been held that transfer on administrative grocund
or in public interest should not be interfered
with unless there are strong pressing grounds
rendering the transfer oraer illegal on the ground
of violation of statutory rules or on grounds of

malafide, As regards malafide we have already

(5 o

discussed above that the applicant has failed to
establish malafide égainst the respondent Ne.3 whe

passedl ‘the order of transfer,

The another aspect of the matter on
which the impugned order of tramsfer has been
assailed is that it has been passed by the autho-
rity other than who is empouered to pass transfer
orders. The order of transfer has been passed
by the Post Master General of the region, who is
authorised to make local transfers and postings
within the region of Class 'B' officers. The

applicant is Class 'B' ¢fficer.hepce transfer and

postino is to be done by the Post Master General .
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The applicant on the contrary has sald that

—g=

the Chief Post Master General, Lucknow is empowered
to pass transfer orcer of Class 'B' officer.

The aoplicaent in his appliceticn has said that
whilé he wasworking as ‘Senior Post Master,Moradebacg
was reallocated to Kanpu# Regien in Group 'B'

cadre vide Chief Post Master General, U.P.Circle,
Lucknow ,memo dated 09-01-92 and was posted as
Deputy Chief Post laster,Kanpur Head Fost Office
under Post PMaster General, Kanpur memoc dated
22-01-92., The applicant was erdered yvide Post
Master General Kanpur>mamo dated 28-05-92 (respon-
dent No.3) to take over charge of Superintendent,
Pest COffices, Mufassil Division, Kanpur due to
superannuation of Shri K.B.Sharma on 31-05-392,

The respondents have enclos:

0
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d copy of letter

[57]

_dated 04-05-89 and 20-03-90 along with the Counter
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Reply which are marked as Annexures 3 and >

ac Aegional Post Master General
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dmg to which each
including the Chief Fost Master Beneral has been
del#gated 2all financial and administrative powers
of the Head of Department, Thus each Regional
Post Master Generar has been deldgated the adminis-

. o el :
trative powers of the Head of the Region and he is

v :

fully empowered to transfer the officers beslou the
rank of Directer of Postal Services within the

2
circle.In Schedule ho.iﬂ of the Fosta and Telegraphs

a fea f n érdi
Manual Volume III the powers of @g%ﬁﬂ%?‘?%ft

N&stﬁf_ﬁenasal are snumerated under thes head of
i
. ‘. { -\ .
'Transfers' in sub-para (vi) of the schedule which

is reproduced as under @
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" 6.Pouer to transfer Full pouers to transfer
Gazetted Cfficers within his jurisdiction
Class-II Officers of all
services,officers of the
Telegraph TrafficSevice
Class I,Assistant Divi-
sional Engineers, Tele-
graphs & JuniorTime Scale
Officers of the Indian
Postal Service, Class I,
including officers inche-
rge of R.M,S5, Divisions."

Thus the contention of the applicant that the Fost
Master General, Kanpur who is not the appointing
authority has no power to pass transfer order is
not sustainable as the same has not been passed in
violation of the mandatory statutory ru]s;sy In
Vardharao versus State of Karpnataka and others
reported in A.I.R.- 1586 - 1955,it has been laid
doun that"it is an accepted principle that in
public service transfepds an incidence of service.
It is also an implied condition of service and

the appointing authority has wide descretion in
the mafber. The Government is the best Jdudge

to deci;é how to distribute and utilize the
services of hisemployees. However, this pouwer
must be exercised honestly, bonafide and reasonably.
It should be exercised in public interest., = If
the exercise of power is based on extrqneous consi-
deration or fior achieving an alien purpose or in
oblique motive, it will amount to malafide and
colourable exercise of pouer....." The applicant
has alleged that he has been transferred from the
post of S.P.0.s to accommodate Shri G.P.Duivedi
respondent Nc.4. The respondents have denied
this fact emphe tically and have stated that the

respondent No.4 never applied for posting as S.P.0,s,

LAY
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f , The Deputy Chief Post Master and Superintendent

of Post Offices, Mufassil Division Kanpur are
egqual in status and the transfer of the applicant
from the post of S.P.0.s Kanpur to the post of
Oy Superintendent, R.M.8. Kanpur Division, Kanpur
vis noct passed in any violation of the statutory
rule nor the status of the applicant otherwise
is affected by this Tribunal. The working of
the applicant on the post of S.P.U.s was not
found satisfactory, therefore, he has been shifted
and posted as Deputy Superintenﬁent, R.M.S. Kanpur

Pivision, Kanpur in the same Floor of the building.

Thus in view of the discussions made
above the impugned order of transfer cannct be
termed as arbitrary, malafide and without juris-
dictilon. In the result the application of the
applicant seeking the relief to quash the order
of tfansfer is devoid of merit which is hereby

S dismissed with no order as to cost.

MEMBE R=Administlrative MEMBE R=Judicial

DATED:Allahabad,February 23,?994.
(VKS )



