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HCN'BLE MR MAHARAJDIN, MEMBER(J)
H 0Nt BLE M R 5 DA 5 GU PTA ,ME MBE R (A)

( by Hon'ble Mr Maharajdin, Member-J )

This applic8tion has been filed by the applic2nt
under Section 19 of the i\dministrctive Tribunal Act
seeking the relief to quash theorder of trsnsfsr d~ted
20-08-93 (Annexure A-4). It is further prayed that
the respondents be restrained from interfering u.Lt h the
working of the applicsnt as Superintendent of Fost
Offices, Mufassil Division, Kanpur.

The relevent facts giving rise to this appli-

cation are that the applicant was posted as Superintendent
of Post Offices, Mufassil Division, Kanpur (hereinafter
referred as S.P.Os) on 28-0~-92 on ad-hoc arrangements
by respondent No.2 and therea ter vide letter d at ed
30-06-92 he was regu arly appointed on the post lAnnexur~-
1). It is stated that the Appointing AuthGrity in cpse
of the 8pplic~nt is respondent No.2. After having
taken over charge on the post, the applic2nt has been

1:;
w~h entire eatis-

I.,
continuously performing the duties
-faction ~of his superiors and there is no complaint
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against the applic~nt in reg~rd to his work and
conduct. en 20-08-93 respondent No.3 asked the
applicant to band over charge of the post of
S.P.Cs. without giving any order of transfer.

Si~ce the applicant has not receivedthe 0 der
of transfer, t.heref cr-e, he refused to hand over
th~ charge and heclaims that he is still conti-
nuing to work on the post of S.P.D.s. The
applicant has stated that he somehow man~ged to
get the copy of the transfer order unofficiall;
in order to challenge the same before this Tribunal
(;nnexure A-4). According to him this order of
transfer was passed to accommodate Shri G.P.Dwivedi
respondent No.4 on the post of S.P.C.s. Ref~~ oent
Nr.4 has been working as Deputy Chief ost Master

'j-

Ka nou r Head Post Office Kanpur who was de c .ared
unfit for holdirg the sensitive post while he
was working on the post of rissistant Director in
the office of the (lost Master General, I<anpur.
The ape icent has rlleged that. tre post of S.r-.C.s
is a sensitive post and the 3pplicant has tak n
the cha rqs on 31-05-92 arid has hardly tJorked on
that post for about one yee • .;ccord ing to him
as per policy of the department circulated vida
memo dated 14-02-S1 it was desired that the
emp 0 w~s belonging to 5chedu~d Castes end ~c~8duled
Tribes should no t be harassedby frequent tnnsfer.
The app Licc.n t hes f'u rt he r sa i r'+ha t res ono e n (,.
ha s issued c Lr-cuLa r letter dated 12- 4-91 reqc r-di nq
the rotation of the offici~l ~orkin£ in ~h£ s-nsitive
pD t, through which it was di~ect~d thct instruc~ions
may be followed strict y Jnd rot~ticn of tre
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r-taff,pa rt Lcu Ls rLy those u o rkLriq in the sensitive
~ ...;{y'

post )should s)(tpcetJ:'Y be resorted to after having.b.rv4J
__ ~ •. f l.,

tWD or three years \Annexure A-6). The aprl'c~nt
has ~l~o ~ eged that res cndent 0.3 is 2nncycrl
with him because the applicAnt has be~n making
request for having telephone f~cility at his
r8sidence so m der of transfpr passed by him i
a rb i t re r-y , maLfide end ur jus t , Acccrding tu

the applicant the tr~nsfer ~8S made not in the
administrative exi enciEs but it is pcts:ed to
accGmmodate the respondent No.4 in plaCE of the
applic2nt. I is a so stated that the t r.ins f e r
order is passed ag8inst the departmentql instruc-
~'ons ~nd the applic-nt has rot bSfn given &n
opportunity to rEpresEnt ageins: the tr-nsfer
o rde r.

~, ~j(/(t:(~...;-t1i. ,~-() ~tfo-l.; Ij;.), If; ";
The"rpsonnd€nt ~·o.3 ',rw p8'OS8'dthe c rd= r

(If transfer if net the A p oint Ln q t;uthc I t y of the
aprlic8nl 3S such he is not competpnt authority +0

t ~nsfr.r the app ic~nt.

The respondents filerl Counter AfPid2vit 3nd
re sLs t ed the c laLm of the a p pLi c t nt Ln t e r=Lt c on
the ground t ba t the resr-onden t No.3 has not prssed

been passed on adm i ni s t rat Lve grounds. ,lespLncEn
No.3 who is the Fast Master General, is competent
to pass transfer ords r of the officer of the rank
of the apolicant l.ithin the reqion. The respondent
~.Jc.2 who is the Post [v;asterCe ne rel, posted at
Lu ckr.c has p cue r to pESS the t ransr e r rder witrir;
the circ e. It is wron t s y t~at respondent \0.4
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" 5hri G.P.Dwivcdi w.s fcunc unfit to b~ po~t~d

as Sup8rintsndsnt of FGst (fficLs, ruf&ssil Jvn.

Ka npu r and t he Lrnpuqne d order uf t rsns f er has

not bt8n ~dssed to acccm,cd~te him. It is 2130

~rono to s~y that the post f S.P.D.s is a

sEnsitivE post and no c12s3ific=tion hSJbebn
~adE in any uf such pust.

Ws have hE~r~ t~e e-rned counsel for
pa rt ies end perusrd th r-c co rd ,

The applicant has been transferred from
the post of S.P.D.s and posted ~s Dy.Superint nder~
["'I l, y r'lailService, /aniJur CiviC'ion, t<anpur
v i de Pc<>.t1\1', ,~ .• !' Gen;:': :.:In ur me me d at ed j'''''/C'l••• - ~_ _ _ _ - ", Ir " G ••• _ L v..-.;I •

Thus tre app1ic~nt has be3n chift5d lee :ly from

a c cc rc'Lnq t o the. r es.ponde r.t s, has be e n mar!8 du

to adrn.i nLs t r" "iV8 r e e.sons , Th~ a~plic~nt r~fusec
to hand OV8~ cha rr;c c f th: p ost uh.ich he f-lelLen
the pretext th~t the order of transfer kas not
served on hiw, ut his fuct has been d~niEd bf
th~ respondents when according to them the order
of transfer ~as duly servsd in the office of the
S.P.D.s and the receipt clo:k of the office of

has r8cfived the transfer order on Lu/8/9
and the same WES al~o handed over to h~ &~~l~c~n

on 30-08-9 in the afternoon. The respondent No.4
who has been ~ostsd in plaCE of ~he ~pplic ~~ as
S.P.C.s has assumed the charge on 23-08-93, s the
impugned reEr cf transfer dated 0-0 -9 has
already been effectsd. ThE a~pliccnt is absccrcing
frem the uffic~ as he did net att8nd the office
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after 20-08-9 ir~pits of reminder and X~ D~ck t
da t e r' 2:-C8-9 s e rit to his re s Lde n ce to r+p ort
for duty. HCllJEV8f, the applic nt sent eo pLi ca «

tion fur C.L.wr.idt ~.2S rej ec t ed , even then r.
did not attend \he office. The respondent ~;0.4

after having assumed the charge is working on
the post of S.P.~.s from 2~-0 -93.

Th~ pwst of SUperintendent,Pcst ~ffices
is equivalert to the post f Depw~Y 3uncrintd~d~nt
of f"idil',cYnail Service and b ot h be Loriq i n to
P.S. Gr up '8' cadre in the same pay scale and
status. The ffics of the Superintendent Post
Offices, Mufassil Division Kanpur as wel as the
office of Deputy Superintendent, Railway ~ail
Service Kanpur are functioning in one and the 'Ii'

same floor cf the building, as such, no change
in thE status at the placp of working is involved.
The order of transfer does not amount to any
punishment nor it was passed to accomwodate the
respondent No.4, the order WaS passed due to
administrative reasons.

The applicant hES 3l~bd mdlofide ag~inst
respondent No.3 who passed the order of transfer
on the round that resrondent ~o.3 becam~ annoyed
as the applicant said to have been insisting for
installatiiJn of telephone at his resLde nce , This
fact is denied by the respcndents and it is stated
that every .P.J.s is entitled for Telephone faci-
lity at his residence and it was for the applicant
to insis and avail t e faci ity. The contention

of th appLic=rit is that the order of transfer is
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malafidE is not s stainable because the
respondent No.3 at no point of time refused
to provide telephone facil~t to the applicant
for which he was entitled.

The applicant has stated that the post
of S.P.G.s is a sensitive post and the appliclnt
has worked only for one year whereas according
to Circular dated 12-04-91 (Annexure A-VI) regar-
ding rotation of official ~orking on sensitive
post shsilidbe resorted to after every tLO or
t h reeye a rs • Tre respond e nts have den ied that
the post of S.P.D.s is classified as sensitive
post. The applicant h as not p r-oouced any
evidence to sho~ that the rast ~hich he hEld
was declared as sensitive post, so it cannot be
said that the transfer order was passed ag~inst
the departmental instructions and the rules and
the case Ia \..' cited by the app icant R.Jayaraman
versus Union of Incia reported in 1991(17)A.T.C.-
151 (New B0 mbay lis not a pp1icab 1e tot he fa cts
of the present case. It is als 0 c ont ence d that
an opportunity to represent against the order of
transfer was- not given to the applicant a nc for
this purpose the reliance hE5 bEen p acec in a
case of Farn Kumar Yadav versus Union of India
1991 (17)-A.T.C.-529-Delhi as well as in case of
Shanti Kumar· 8ajpayee versus Director Fast
:ffices r-e cc rt ed in 1981-:::.C.C.(L L 5;-2 5 in
whicr. i was held that against the transfer order
the Gcvernment employee has right to represent.
The applicant himself h es said in the application
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that before receiving the transOer order he
approached this Tribunal seeking the relief to
quas h the trans fe r orde r , Thus the ~pplican
before availin an opportunity to epresent hi
caSE has approached this Tribunal f I ~hic~ ~he
respcndents cannot be blam~d.

The applicant h~s rEferred a memc da ed
14-02-91 while it is said during the course of
de Lf be rat Lons of t h e first meeting of the 'ational
Co~mittee for Centenary Celeberations of Dr.Bhimrac

mbedkar that the employees belonging to Scheduled
aste ane' c hedu Led Tribes in Ce rrt r= I Government

are harassed by frequent transfers. On rerresen-
tatio~ ~ade b the 8m~10ye6 the stereo type replies
have been discouraged and it luas desired that the
cases should be considered with an open mind. The
respondents in reply to the ~ e2 taken by the
a J:"'lic"'nthav e said th at there is no any such
direction that the emplOYEES belonsing to sch dulea
castes and scheduled tribes may not be tran ferred,
so the Le t t e r l\nrexur8 A-'J filed by the ap Lf ca n
is also of no avaU which is an extr8ct of letter
of 5eniol Superintendent of Fost ufficEs,r1oradabcJc.

,-J
The content....onof t he ap rLicant .•.thct the impugned
order of tr~nsfer h2s been passed in vialation of
the policy decision anc ag~inst th8 executive
instructions. This pcint ~s been ~et at rest
by re pronnuncement made in the case of hi pi
Bose tf"lFS) &: Others-t versus State of Bihar &: others

>6-.

1997-S.C.C.(L.& C..~-127 in u+Lch it was he d by
tge Hontble Supremp Court that even if a transfer
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order is passed in violation of the executive
instructicns or order, the Court ordinariJy
should not interfere ~ith the order.The Fpplicant
has not been a b e to make out gn> ext r-a-sordi na ry

groond that ucu ld warrant this Tribunal to
interfere I..;iththe impugned order of transfer.

In the impugned order of transfer it
is clearly mentioned that the tran5fer of the
applicant has been ordered on administrative
grounc anc in a case of Union of Incia versus
H.F:.Kirtania reported in 1989(4;-S •.L.r:.-9 it has
been held that transfer on administrative ground
or i public interest shoulc not be interfered
with u less there are strong ~ress~ng grounds
rendering the t rans re r order il e a on the round

\

'ji

of violation of statutory rules or on grounds of
ma 12fid e. As re£ards m~lafide we have already
di_cuq~ed above that the err icgnt has fe"led to
es ta bLish ma La f Lde aqa Lns t the respondent '0.3 uh o
pas sed the rder of t ra n fe r,

The a not he r aspect of the matter on
which the impugned order of transfer has been
assailed is that it has been passed by the autho-
rity other than who is empouered to pass transfer
orders. The order of trarsfer has been passed
by the Post Master General of the region, who is
authorised to make local transfers and postings
u i t hi n the region of Class IBt officers. The
applic8nt is Class '8' Gfficer hehce transfer ano

pos t Lnc is to be done by the Post IVlasterGeneral.
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The aoplicant on thR contrary has said that
the Chief Post Master General, lucknow is empowered
to pass transfer oreer of Class :B' officer.
The ao licant: in his ap oILca t Lo n has said th at
while he wasworking as Senior Post Master,Moradabao
was reallocated to Kanpur heqion in Group 'B'
cadre vide Chief Post Plast er General, U.P.Circle,
Lucknow ,memo dated 09-01-92 and was pusterl as
Deputy Chief Fast ~aster,Kanpur Head ~ost Office
under Post Master General, Kanpur memo dated

Master General Kanpur memo dated 28-05-92 (respon-
dent No.:~ to tcke over chdrge of Superintendent,
Pest Cffices, Mufassi Division, vanpur due to
s upe r-annuat.icn .Jf Sb r.i, :<.8.5harma on 31-05-9:2.

Th3 respondents have e closed copy of letters
dated 04-09-89 and 20-03-90 alan with the Counter
Reply lhich are marked as Mnnexures 3 and ~_o,

a cc crdet; to which e ach fle ional Post i"1asterGeneral
including the Chief Post r'~asterGeneral he s been
del ated all f' Lna nc La I and administrative pous r-s
of the He ad of Depa rtment. Thus each Regional
Post laster GenerB.!..has been del(gated the a dm i ni s >-

&'r~trative poue rs of the Head of t hs F' • n and he is
fully ernp oue re to t r-a ns f'er t!-leofficers bs Cu.! t hs
rank of Director of Postal Services within the

2-
circle.In Schedule No.~ of the

I.-

Manual Volume III the powers of
Fosta and Telegra phs

fl.. lfu.:>, rf {I>.. e.lrtk.
RegiElildi Fast

I.r l-:-,

i""I8St tr r,enZ r~ 1 are e num erat ed u ndc r th 3 head of
'Transfers' in sub-par"! vi) of the sche du Le which
is reproduced as under:
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" 6.Power to transfer
Gazetted Cfficers

Full powers to transfer
within his jurisdiction
Slass II Gfficers of all
s e rvLc es j cff Lce r-s of tt-e
Te Leq reph Lraf'f'Lc Service
Class I,A sistant Divi-
sional Engineers, Tele-
graphs & Junior ine Scale

fficers of the lfldian
Postal Service, Class I,
including officers inch~
r.ge of R.M.S. Divisions."

Thus the conten~ion of the arplicant that the Fest
Master General, Kanpur who is not the appointing
authority has no power t o pass t r-a ns f'er order is
not sustainable as the same has not been passed in
violation of the mandatory statutory ru.leB1'In
Va r-nha rao versus Scats of Karnataka and others
reported on IL1.I-'.- 1986 - 1955,it has been laid
down that"lt is an accepted principle that in
public service t r-ansf e nd s an incidence of service.
It is also an implied condition of service and
the appointing authority has vide descretion in
t he matte r ,

I..
The Government is the best Judge

to decide how to distribute anj utilize the
services of hisemployees. However, this power
must be exercised honestly, bonafide and reasonably.
It should be exercised in ~ublic interest. If
the exercise of power is based on extr neous consi-
deration or for achieving an a ien purpose or in
oblique motive, it ,ill amount to rna . afide and
colourable exercise of power ••••• " The applicant
has a eged that he has been transferred from the
post of S •• GiS to accommodate Shri G.P.Dwivedi
resp onde nt ~Jo.4. The resrondent have denied
this fact ernp+a tically and have stated th at the
respondent No.4 never applied for posting as S.P.D.s.
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The Deputy Chief Post Master and ~uperintendent
of Post Offices, Mufassil Division Kanpur are
equal in status and the trensfer of the applicant
from the post of S.P.L.s Kanpur to the post of
Oy Superintendent, R.IYI.S. r\anpur Division, Kanpur
is not passed in any violation of the statutory
rule nor the status of the applicant otherwise
is affected by this Tribunal. The working of
the applicant on the post of S.P.D.s was not
found satisfactory, therefore, he has been shifted
and posted as Deputy Superintendent, R.M.S. Kanpur
Division, Kanpur in the same Floor of the building.

Thus in ViEW of the discussions made
above the Lmpu qne d order of transfer cannot be .

';;:
termed as arbitrary, malafide and without juris-
diction. In the result the application of the
applicant seeking the relief to quash the order
of transfer is devoid of merit which is hereby

dismist;E noorder as to cost.~
MEMBER-AdminisVrative l'1Er~8ER-Judicia 1

DATEO:Allahabad,February 23,1994.
(V KS R:)


