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CENTRAL A[}YJINI5TRATI VE TRI BUNAL

ALLI\H BAD B£NCH,ALLN1 BAD

Allahabad thiS .~~ ••••• day of €i.~~1994.
Original Applicfati un no~ 1268 of 1993

Hal' Singh 5/0 Late Sri Hete Ran
Wo Vill.Nag12 Kunj L, P •• JawaPur
tf s t t , Mai npu ri •

• ••••• ApplicRnt

By Advocate Anand Kumar

Versus

union of India & thers
•••••• Ras p ondsrt; s

By Advocate A.K. Gour

Hon. Mr. 5. O§\yal, A.M.

( By Hon , Mr. S. D~yal, A.M.)

ORO E R

This is an aNlication under sectit.Jn-19 of the

Administrative Trf.bu nal Act, 1965 seeking thC'lt the transfer

order dt.22.07.1993 maY be quashed and all consequential beltJefits

in:: IJding back weges all owed and costs of appl Ic (~ti un may be

ew ar ded to the aj-iplic ant.

2. The qr o.rnds on which relit f is sought are thct frequent

transfer of the eppLi.carrt witho-Jt s.rbat ant i ve reasons is malafide,

th at the order of transfer by Respondent No.3 is more h armf'u.l to

his family then any other punishment, th at the t r ans tar of the

applican~ done while disciplinary proceedings are pending is

against the priniciple of n atu r al jtJstice, that the r es •..ondent

has n ot given any notice to the union regarding transfer, therefore

apt.r oval, of the DRMor the General M8nager is necessary, that

acticn of transfer has been irmken cnly against the aop.Li.c ant whiLe

several other penons were -=>lsoresponsible, that the order of

transfer is c ol tu r abLe exercise of POluSI' on Responderrt no.3 th at

the t r ans rer ofthe applicmt while under Suspension is against
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the Railway rule,
~oh'\ro...kcl ~ ~ )

·the t r ens f er order is ~~~\respondents
"1vJ-~'C"1-

"pb~~~~Ato h ar ass the 8r-!=!lic-nt and that the req;Jests

of District ~lagistrate as well as SF=nior Superitendent Lf Police

Mainl~~ri f r c snc ej Lati on of his transfer orders h nve not been

5ccepted.

3. It appears frun the facts narrated by the ~f-ilicant

that the ap~,licent was working as a Ganornan in Gang No.4 at

Kosma u nd ar permanent way Insr'ector, Mainpllri, bu t he W2S

transferred to Ch'-Jrk en 16.05.1991 withQJt any c onp.l ai nt ""1'

dt ss et i s f=c t i cn with his service at KoSmR. This transfer u as

cancelled on 06.08.1991. There af't e r the applicant ur=s agein
1"y~.s~-vt.1

~~~A to Churk oD.22.1O.1991 but the t.ransfer w'-'s <'gain

cancelled. '..:hen the al->~licant was posted at Bhoq oan by ordor

dt.21.12.1992, he WaS again t r ans f e rr ed and posted to Sikohabad

on 15.03;1993 b.rt the order u es careelled .and he u as reposted

to Bhoq oan vide letter dt.OB.04.1993. It is alleged t.h e t the

opp Li.c en t end hi-s c onp aru :..ns made nui s e and used .rnp ar Li en errt ary

Lanqo aq a in a meeting of PNM on 19.05.1993. The app.l i.c ant w?S

s.is p ended on 21.05.1993 end waS .Jnder eu sp ens i on till the time cf

mnking tre a..,plic"'tion. He reported sickness on 19.05.94 and ~v-.LJ.
~""'" ~ ~~'"'- n..........v ~ '-..l~

.s.still sick. The ar-plic;:mt was transferred from jVlainp..Jri to Ch;Jrl<

by or de r dt.22.07.1993. 3hri R"m Awt""r, Branch SeCretary and

5hri Gah<>ru'''m, 'ssistant Secretary, Were also s.iepanded but not

transferred and their so sp ens I on orders were revoked. r docoi ty

was committed on 01.J4 92 in the h S8 of the ar:f:.licant and the

Oi.str:ict Magist.rate as u al I as the Senior Suf,dt. of pulice

r8Cur:Jmenoed c arc el.Lat.i cn of transfer on 26.0b.92, 03.07.1992

and 16.07.1992 so ch at the a~f-'licant may p r ut ec t his f2,i::'y fr 11

d ac ni t s , The ar-~lic 'nt c Lalrns to be President f Northl:::rn li8ilway'

Men's Jnion branch at Sikohabad. S..Jfficient notice t o the uru co

as necessary for his transfer but no such n t i c e W<,Sgiven. He
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has also stated that transfer oros r has not been served. He claims

that f'r equ erit orders showed mal af'I dee on the part of the auth or.i t.Les ,

In addition he has claimed that transfer W2S by way of colourable

exercise of p nue r b ec ars s Shri R.K. Gael w s annoyed with the af.-plicant.

He has claimed t h e t the t r ans f er uas punitive, t h at he w"'s discriminated

against, that ,transfer was -n ad e at th e begining of academic session

and during the pendency of dsp ar tmant al pI;' oc eedings and that the

representation of tre 3t_plic",nt dated 12.l.Jc.1992 h es still not been

dispos ed of.

4. The rest-l0hdents in their rej...ly have denied :;h;,t the service

of the ct"', licant uas satisfactory and have stated that: the apr Li.c ant

was proceeded against dep ar-tm ent al Ly and p.mished in the p-=:st. They

h av e denied t+iat he W8S req..Jired t o stay with hi s family pt Mainf..>;Jrl

b ec a.r s s the appLi c an t obtained "r<>nsfer to Shikohabad by not revealing

facts t o the Assist:lnt Engineer and the t r r ns f'e r w>"s c anc e l Led l'"'ter

on , They have s ai d that the atit"'licant evadeca Serv' ce of letter of

r ev cc at Lcn of' Su sp eris.i on d at ed 2b.07.1:193 and transfer order dated

26.07.1993. It is menti on ed that the su sp ans.i en was resorted to on

the report of t h e ~ssistent Engineer, Etawph. The respondents have
.{~\A~~

~.l.t.hat the apr'llcent was a trade •.mi on cf f Lc Lal but nnexu r e

C,U.!i shou s tti at the respondents vide their letter dt.26.11.1992

refused to circulate the name of the a"llic"mt as Presidenc on the

qr c.md t h ay te had been t r ans f e r ed to Ch;Jrk on 29.iO.1991 and was

no longer wwrking under 10 W, Mqirif.i;Jri. The 8rJI-'licants in their

reply have maintained that the original transfer order uas of

23.11.1:;91 which was only stayed till June, 1993

5. The learned c ouns e.l for the ap~licant Shri G.C. Gehrpna end

Shri Anand Kumar were heard and learned counsel for the respondent

~hri A.K. Ga;Jr also presen ted his prg;Jments. Thes e have been

c onsi der ad, The c »uns el for th e ac'fJlic ant ci ted T R 19 8 6 C n T 1 ::J 04
/

to show that an order of transfer sh-uld not be r>rbitrary or

di sc rf.mi nat ry 19bu\2)SLR545 tu state that t r ans r ar shoula ~E) aone
)
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on a cogent adminiStrative reascn end is net an alternative

discljJHn:;ry proceedings and s.ispensf cn, II 1988 "TLT (C T) 5N 30

to state t ha t an e:nployee sh ouLd be posted on odgin2l [-lace befure

transfer en r cv ocat l on of suspensiwn 1968( 11 )ATC 326 to state th a t
J

t r ans f sr in c ont empLat i cn of department enquiry is bad, ATR1989(1)

CAT 378 to S2Y that casual labourer is not transferable till regular-

Ls et i on, 1988(8) TC894 to state that protection is available to

r ec ocni.s ed associatiury'union ottice bearers for one term and 1993

sec 918 to that if there is no material on record to show that

transfer is made in public interest, such transfer would be unsus-

tainable •. The lScu:i,c __ oun...8l for tl'!1iS respondent mentioned thpt

transfer is an incident of Service, tb ac no Lns t anc s of malafide

has been diven th~it the work of the epp l i c ent WAS uns at i e f ec t or y

end he waS guilty of misbeh av i our that he was not President of the

Union and cited 19945CC L 5 230 to s ay that tribJnal c an interfere

in transfer cases on~y if mal a f'Lde or st at.rt or y violation is estab-

Li sh ed;

6. A meandering thro..Jgh the fECts and pLeadi nqs in this c ~se

is worthwhile. It c La+r Ly sh oas that the applicant was an active

member of the Northern Railway men's Union and bec2J't.\8 of'f'Lc a bear ar

of the Shikohabad branch of the Union un or before 01.09.1992. T~

ec t i vt c.i es of the a;';rlicant were tound incunvenient by the r esp ondents

and they s ouqh t to transfer the ar-rllicant to a pI ec e at the o.h er

e rid of the Divisi",n so th"lt the 8IJl-'licant cannot g..Jide the activities
\

of the local union.

• The resj:.ondents h ave tried to assure the Bench by c al Li.nq

the transfer a rO:.Jtine ens made is pur sa anc e of armi ni at r=b.i ve
I

axi qerc y and have firmly denied that it is mal afLde or puni tive.

~ / .ma at Ls f'act or y , t.hat he uras ~.Jnished inV involved in an act of indiscipline in 3

They h eve , houieve r , s ai d that the servic es of tt->e apt-lic ent were

th e f:. ast and th ''It he was

me~ting of the Permanent
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Negotiating Machinery immediately before the imp...Jgned t r one rer r de r

W s made •• Th e rc i rc.rms t.anc es , thus, Lndi.c a t e th",t this transfer order

WFS made in liett.of f:;..JniShment and is tainted by c ul tu r+b l e exercise

of p were

b. The respondents h av e taken pains to stress in bh ai r r8}Jly*

th e t the transfar cr ds r wc:S or-i qi nal Ly "lcde n 23.11.1991 and urr s kef-Jt

in abeyance by the rasp ondent e till 22.07.1993 and the Lmpu qne d or ds r

of was only implementatL.;n of the p r ev i ur s order. HCJwever, it is

ou.i t a clear frum' sr~ lang..Jage of t.he Lrnr.u qned order that it is a

nBW order made on tre basis f the directions received f'r on tt e

Di v.i s.i cn al, Engineer. T~e ~rdd's of transfer of the apj.Li c errt ue r s

mFde a number of t irne s and cancelled as can be seen f r cm nnex.rr e 1'1

to the -A and the hcts stated by the respondents in ppraQraph-5 of Lheir

reply. It is clear fr on these facts th,3t not order of trans fer uf

t , or Nov.1991, c ou Ld revs survived the sub s eq.ren t orders of t r-ans f e r

and their cancellations.

9. In add i t.I on it is q.r i t e c Le ar fron the reply (PC'ra-6j ch at the

suspension order was served on the p e t.Lt.Lcne r on 18.06.1993 and the

t r ens ter cr cer WaS made on 22.07.'1993 and su spanai on uras not revoked

till 28 .07 .19~3 and served till a later dat e , I t is not clear Fran

the reply pS to when t.he memor and.rm of c h ar qeab ee t wps served on

'17.07.1993 or i7.09.19Si3 but it is clear that the t r ans fe r W8S m ade

in c cnt empLat.i on of dep ar-tment al enq.i l r y ,

10. The facts sb at ed in the Lr-s t fQJr p ar aqr ephs Si-ClJ.. that the

transfer order was made in c.ol ur r ab l e exercise of power and s..Jffers

from malice. Therefore, the impugned order is set aside. Since the

at-'l-'liCelnt has maintained that he uas on leave and n as not u cr k ed nor

h as be c l airne d tha t he r ep or t ad on duty, he shan nut be entitled t o

any' b2Ck wages end the pnriod of absence sh cu Ld be r8g-.J13rised as

1e ev e ,
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The respondents ah al I pay the custs ::Jf ~he ap,_lic'-'U:::;n

to the applicant.

•

(~lember-A)


