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-) CENTRAL ADMINISTRATIVE TRIBUNAL
« oA ALLAHABAD BENCH |
ALIAHABAD,

Hod U0 R R A I RN R
- Allahabad this the -l bh __ day of Jﬂét_»’ 1996,
, @riginal application No, 1264 of 1993,

Hon'ble Mr., D.C. Verma, JM
Hon'ble Mr, D.S. Baweja, AM

Bansh Bahadur Pandey, aged about 36
yeers, §/o Sri Chokat Pandey, R/o
village Paperathi, P,0, Vijaya-Kép,
District Deoria, '

+onses Applicant.

C/a Sri G.D, Mukerjee !
Versus

1, Union of India through Chairman
Railway Boerd, Rail Bhawan,
New Delhi,

2. General Manager, North-Eastern
Railway, Gorakhpur.

3. Deputy Chief Engineer, North
Eastern Railway, Gorakhpur,
;..... Respondents

C/R Sri Govind Sczran

Hont'ble Mr, D.S, Baweja, AM

This cpplication has beenf iled for qu-shing the
impugned order deted 8,9,92 imposing penalty of removal of
service and reinstate him in service and treat the period of

i his absence due to illness zs sick leave without pay,

2, The applicent hes stated his case beriefly ss
follows. The applicant while workings a Khalasi in Group
D, North Eastern Railway, Gorakhpur, took leave in 1989

on account of wife's sickness, During the cuurse of trect-

ment of his wife, the applicant himself fell sick and could
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not join duby from 16,1,89 to 4.8.92, The cpplicant was &t
his native village and took trectment from the local dispen-
sary, However, the applicent has been sending the medical
certificates to respondent No, 3 fromt ime to time (Annexure«a.

1, A=2, and A=3),

He received a letter dated 8,9,92 at his home
address by which he was informed that he has been removed
from service from 2,1,90 (Annexure-A=I). This letter also
referred to earlier letter dated 3,9,91 by which he was
asked to report to respondent No, 3 for payment of settlement
dues but the same was not received by the applicant. He
immediately reported to the office of Respondent No, 3 when
the letter deted 3,8.91 was handed over to thim, He made
a representetion dated 9,9,92 (Annexure-i-7) stating that he
has not been given any chargesheet and he is not aware of any
ing uiry having been conducted, He was replged vide letter

dateds 7.12,92, that he hes been removed from service from

2.1,90 and his appeal is time barred,

3. The applicent has challenged that the punishment
order is illegal and bad in law violating the principles of

natural justice on account of g$e

(¢) No charge sheet had been received by the v
applicant and he also did not get any intima-
tion of appointment of inquiry officer,

(b) Ex-parte inquiry has been done violating the
provisions of sub=clause 23 of rule 9 of the
Railway Servants (Disciplinary and Appeal)
Rules 1968,

(c) The applicant has been regularly communiceting
with respondent No, 3 by sending the medical
certificates fromtime to-time.

(d) The ordcr of punishment hax® not been c ommuni-
cated to him and copy of the inquiry report
has also not been given even after reporting
to the office.

4, The respondents in the counter have submitted
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that the applicant was absent from 16.1.,89 without any
initmation and thus being on unauthorised absence, This
tentemounts to serious misconduct and he was taken up for
the seéme by issuing a chargesheet dated 6.8,89. No reply
had been given to the chargesheet within the stipulaeted
period of ten days. Another reminder was sent on 28.9,.89
but even then no defence was submitted., Thereafter the
inquiry officer was nominated vide order dated 9,11,89. A
letter dated 27,11,89 was issued by the inquiry éfficer to

the apnlicant fixing the dste of enquiry on 7.12.89 and

(L

to nominate his deflence counsel, The applicant did not turn
up on 7.12.89 for the énquiry. Next date was fixed as 27,12,
89 and the a pplicaent was advised through registered post.
However, the applicant did not appear on this date also and
the énqﬁiry was finalised on ex parte basis., The discipli=-
nary authority considered the findings of the énquiry officer
andpassed an @pder imposing penalty of removal from service,
This was conveyed to the applicant through registered letter
dated 8,1,90 (Annexure-R-5). After passing the order of
punishment the applicant wes advised vide letter dated
3.9.91 to report to the office for settlemenf'dues.- The
applicaent wrote a'letter dated 9,9,92, that he had not
received any chargesheet and was not aware of the ex-parte
egquiry and theader of removal from service and he also
submitted the private doctérs certificates, The applicant
was advised that the appeal was to be moved within 45 days
and since the applicant did not follow the same within the

tim%,his applicetion dated 9.9,92 is time barred.

The respondents have averred that several
opportunities were provided to the applicant to appecr
before the enquiry officer but he did not choose to attend

the enquiry.

Contdoc .-40§..




0. =

o

N

It is elso submitted that remedy of filing
appeal is aveileble to the applicant against the punishment
order of removal from service and this has hot been avziled
by him, and therefore the applicaetion is time barred for

availing the alternate remedy,

Ta®t Jhe applicanmt did not follow the rules for
reporting sick under the privste medical certificate. He
submitted the certificates from the privete doctor for the
period from 16.1,89 to 9.9.92 along with his application
dated 9,9.92, There is no irregulerity and illegality in
the order of removal from service as the same is péssed
after following the laid down rules. Therefore the applicant

is not entitled for snyAreliefs prayed for.
<%

Sa We have heard the lesrned counsel for the appli=-

ot

cant and respondents, The applicant has filed the rejoinder

12

to the counter zffidavit, We have also carefully gone

through the material placed on record.

6. The main issues which emerge from the rival
(4

contentions made, gr%kwhe,her the chargesheet issued to the

o

applicant for unzuthorised absence was served on him%

1

Whether he got intimetion with regard to the holding of the

™
{h)
(0]

inquiry and the arder of punishment was served on him. The
applicent has totglly denied the receipt of any of these
documents except the letter dated 8,9.92 when he cqme to
know for first time that the order of removzl from service
hael been possed, We have gone through the file concerning
the Departmental proceedings brought on record by the
respondents. We find that it contains the charge sheet
nomination of the enquiry officer, letters fixing the

dates of the enquiry by the enquiry officeg:%he punishment
order, the speaking order of the disciplinary authority and

the other correspondence refemred to earlier in para 4(")/
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However, the enquiry report is not available on the file,
The applicant has denied the receipt of the charge sheeg,
nomination of the enquiry officer, letters fixing the

dates of enquiry and the punishment order etc, Referring
Railway Servants Discipline and Appeal Rules 19682 Rule 26

- lays down as under for service of orders and notices,

" Every order and other process made or
issued under the rules shall be served
in person on the Railway Servant concerned

or communicated to him by registered post®,

The perusal of the file does rot show anything
dn the record that the charce sheet had been had=peen
served on the applicant. The charge sheet carries an
endorsement of copy to the applicant through I.0,¥, /
WnrkshoR)his controlling supervisor. Since the
applicant was alleged to be absent, it is not clear
as to how the charge sheet was served by I,0.W,/Morkshop
and the acknowledgement of the applicant obtained,
There is no such acknowledgement on record. It is hot
clear whether the charge sheet was sent by registered
A.D, post and the same had been received undelivered
or A.D, had been received back, The situation is same
in respect of the letter nominating the enquiry officer
issued after no defenc€ having been received,

First date of enquiry was fixed on 7.12.89
vide letter dated 27.11.89. This letter does not
show that itwas sent by registered post. It is
not clear how this was served. Next date was fixed
cn 27,12,89 vide letter dated 11/12.,12.89., The
office copy has an endorsement " Registered A.D. "

However, no A.D. is on record to show the service

of the same. @?
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The respondents have msde an averment in Para 27 of
the counter that the charge sheet had been served upon the
applicent, We, however, fail to accept thes contention after
going through the records and the observations made thereof
above, We are convinced that there is nothing on the record
to show that charge sheet had been serviced on the applicant
or any efforts to dggggg'and the epplicant refused the service
of the same, We, therefore, ere inclined to accept the
submission of the applicant.

The applicant did not turn up for the enquiry though
two notices were sent to the applicant fixing the date of
enquiry and on account of applicant falling to appear for the
enquiry ex-parte enquiry was conducted,’ The applicant has
denied having received any notices for the enquiry. From
the record, we are unable to fewnd the proof on the record
that the notice had been duly served on the applicant.
Therefore, conducting of the quiry ex-parte is not sustainable,

94 Next is the service of the punishment order, Admitely
the order has not been personally served on the applicant. It
is submitted by the respondents that the same was sent by
registered post at his home address and the acknowledgement

of the same is available on the record, On going through

the record, we find 2 Xerox copy of the acknowledgement on file
It is not clear why the original has not beep placed on the
record, The copy is illegible and {oids to find out

the addressee, Further this is receipt for the registration
and not the acknowledgement due which were could prove the
service on the applicant, It appears that by sending the
letter by registered post, the service has been assumed,

From the file, we do not find any record of the efforts

made by the concerned authority to cause an actual service

of the order of removal on the applicant. So considering
these facts, we cannot but hold that the service of the

order of removal was not made lawefully on the applicant,

16! Further it is also observed that the ¢opy of the

enquiry report has not been made available on the file. It
is not mentioned that copy of the enquiry report has been
supplied to the applicant along the ordeﬁﬁimposing punishment
as there is no endorsement for the same o& the letter., The
letter dated 9.9.92 from the applicant where he demanded

the copY of the charge sheet, and other documents has been
treated as an appeal. The appeal has been rejected by

order being barred by limitation as the same has not been
filed within 45 days¢ 0
W
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To be an order of punishment in the scheme of rules
coverad under Railway Servants Discirline and Appreal Rules
1968, the same has to be communicated to the concerned
servant and only then the order will be effective, It is
only against such an order that the employee will be able
to file an appeal, Since the punishment order has not been
served on the applicant, he could not submit an appeal
within the stipulated period. Therefors, the action on
the part of the respondents to dismiss the avpeal being
time barred is arbitrary,
13i% From the perusal of the records, we are constrained

t;ibobserve that all the formalities for conducting of the
enquiry have been followed on record but at no stége effort
has been made for service as per the rules and the service
has been just presumed toproceed to the next stage of the

proceedings tillthe imposing of the punishment,

12% Considering all what has beenstated above, we
céme to the conclusion that the disciélinary proceadings
he 1d against thé applicant and the penalty of removal from
service imposed onhim are not sustainable in law anddeserve
to be quashed, -
13 In the result, we allow the application, The entire
disciplinary proceedings including the impunged order
dated 7.8.92 which gg%?s the original order of removal
dated 2,1,90 imposing the punishment of removal from service
are quashed., The applicant will be reinstated in service
within two months from the date of judgement, The respondents
are, however, given the liberty to proceed afresh against
the applicant for the charge of un-authorised absence if
they so desire according to rules,

The period of absence will be decided bythe

respondents as per the extgnt rules,

No order as to costs,

\&ﬂ’ﬂ;}% %}M’;i‘

Member "t Member (J)

RJ



